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NOTE  4  -  LINE  OF  CREDIT  AND  LONG-TERM  DEBT 


CONTINUED 


Long-term  debt  -  continued 

Chattel  mortgage  note  payable  in  monthly  installments 
of  $30,300  through  August,  2004  including  interest  at 
6.00%  per  annum,  collateralized  by  inventory,  accounts, 
equipment  and  general  intangibles.  Interest  rate  was 
adjusted  to  a  floating  rate  of  prime  less  fifty  basis 
points  (currently  3.75%)  effective  November  15,  2002. 

Chattel  mortgage  note  payable  in  quarterly  installments 
of  $51,240  through  January,  2002/  and  a  final 
installment  of  $34,160  April,  2002,  including  interest 
at  6.73%  per  annum  collateralized  by  equipment, 
furniture  and  fixtures. 


Less  current  maturities 


2003 


2002 


521,656 


S 


4,291,198 
1,218,400 
3,072,798 


846,468 


25,501 

5,513,046 
1,188,300 
4,324,746 


Maturities  of  long-term  debt  are  as  follows  for  the  years  ending  February  28  or  29: 


2004 
2005 
2006 
2007 
2008 
Thereafter 


$1,218,400 

1,022,500 

451',  100 

97,000 

104,100 

1,398,098 

$4,291,198 


Additionally,  the  line  of  credit  and  certain  terra  debt  are  subject  to  various  financial 
ratio  and  leverage  covenants.  At  February  28,  2003  the  Company  was  in  compliance  with 
all  such  convenants. 

NOTE  5  -  COMhUTMENTS  AND  CONTINGENCIES 

Operating  leases 

The  Company  conducts  its  retail  operations  in  facilities  leased  under  five  to  ten-year 
noncancelable  operating  leases .  Certain  leases  contain  renewal  options  for  between  two 
and  ten  additional  years  at  increased  monthly  rentals.  The  majority  of  the  leases 
provide  for  contingent  rentals  based  on  sales  in  excess  of  predetermined  base  levels. 

The  following  is  a  schedule  by  year  of  future  minimum  rental  payments  required  under 
such  leases  for  the  years  ending  February  28  or  29: 


2004 
2005 
2006 
2007 
2008 


$  254,400 

162,100 

113,000 

36,500 

11,500 

$  577,500 


In  some  instances,  in  order  to  retain  the  right  to  site  selection  or  because  of 
requirements  imposed  by  the  lessor,  the  Company  has  leased  space  for  its  proposed 
franchise  outlets.  When  a  franchise  was  sold,  the  store  was  subleased  to  the  franchisee 
who  is  responsible  for  the  monthly  rent  and  other  obligations  under  the  lease.  The 
/  .  Company's  liability  as  primary  lessee  on  sublet  franchise  outlets,  all  of  which  is 
t   )  offset  by  sublease  rentals,  is  as  follows  for  the  years  ending  February  28  or  29: 
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'    NOTE    5    -    COMMITMENTS   AND   CONTINGENCIES    -    CONTINUED 

2004  $    427,600 

2005  313,800 

2006  239,300 

2007  135,500 

2008  52,400 
Thereafter                           19,700 

$  1,188,300 

The  following  is  a  schedule  of  lease  expense  for  all  retail  operating  leases  for  the 
three  years  ended  February  28 : 

2003  2002  2001 

Minimum  rentals  $    1,023,698  $    1,206,337  $   1,860,783 

Less  sublease  rentals  (785,219)  (971,938)         (1,186,307) 

Contingent  rentals  9,628  8,999  22,030 

$      248,307  $      243,398  $      696,506 

The  Company  also  leases  trucking  equipment- under  operating  leases-  The  following  is  a 
schedule  by  year  of  future  minimum  rental  payments  required  under  such  leases  for  the 
years  ending  February  28  or  29; 

2004  $  273,900 

2005  200,900 

2006  92,100 

$  566,900 

The  following  is  a  schedule  of  lease  expense  for  trucking  equipment  operating  leases  for 

the  three  years  ended  February  28: 
•^  2003  2002  2001 

/  $   305, 798  $      260, 988  $   313, 574 

Contingencies 

The  Company  is  party  to  various  legal  proceedings  arising  in  the  ordinary  course  of 
business.  Management  believes  that  the  resolution  of  these  matters  will  not  have  a 
significant  adverse  effect  on  the  Company's  financial  position,  results  of  operations  or 
cash  flows. 

NOTE  6  -  INCOME  TAXES 

Income  tax  expense  is  comprised  of  the  following  for  the  years  ending  February  28: 

2003  2002  2001 

Current 
Federal  $   424,236    $1,033,009    $   761, 667 

State  66,023       167,797        75,637 

Total  Current  490,259     1,200,806       837,304 

Deferred 

Federal  24,939  10,608  128,539 

State  2, 787  1, 186  16, 742 

Total  Deferred  27,726  11,794  145,281 

Total  $   517,985  $1,212,600  $   982,585 

A  reconciliation  of  the  statutory  federal  income  tax  rate  and  the  effective  rate  as  a 
percentage  of  pretax  income  is  as  follows  for  the  years  ending  February  29: 


u 


2003  2002  2001 

Statutory  race  34.0%  34.0%  34.0% 

Goodwill,  amortization  -  .3%  .3% 

State  income  taxes,  net  of  federal 

benefit  3.3%  3.5%  2.2% 

Other  .5%  -  2.2% 

Effective  Rate  37,8%  37.8%  38.7% 
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NOTE  6 


INCOME  TAXES 


CONTINUED 


The  components  of  deferred  income  taxes  at  February  28  are  as  follows: 

Deferred  Tax  Assets 
Allowance  for  doubtful  accounts  and  notes 
Inventories 
Accrued  compensation 
Loss  provisions 
Self  insurance  accrual 
Amortization,  design  costs  and  goodwill 

Deferred  Tax  Liabilities 
Depreciation 
Deferred  gain  on  sale 

Net  deferred  tax  liability 

Current  deferred  tax  assets 
Non-current  deferred  tax  liabilities 
Ne't  deferred  tax  liability 

NOTE  7  "  STOCKHOLDERS'  EQUITY 


2003 

2002 

43,305 

$ 

113,006 

26,520 

45,897 

39,508 

64,999 

150,359 

114,516 

28,902 

- 

45,790 

42,219 

334,384 

380,637 

(308,966) 

(327,493) 

(83,017) 

(83,017) 

(391,983) 

(410,510) 

$ 

(57,599) 

$ 

(29,873) 

$ 

174,616 

$ 

138,591 

(232,215) 

(168,464) 

$ 

(57,599) 

$ 

(29,873) 

Stoc)c  Split 

On  January  28,  2002  the  Board  of  Directors  approved  a  four-for-three  stock  split  payable 
March  4,  2002  to  shareholders  of  record  at  the  close  of  business  on  February  11,  2002. 
Shareholders  received  one  additional  share  of  Common  Steele  for  every  three  shares  owned 
prior  to  the  record  date  and  par  value  changed  from  $ .  03  to  $ .  0225  per  share . 
\  Immediately  prior  to  the  split  there  were  1,855,918  shares  outstanding.  Subsequent  to 
)  the  split  there  were  2,474,640  shares  outstanding.  All  share  and  per  share  data  have 
been  restated  in  all  years  presented  to  give  effect  to  the  stoclc  split. 

Stock  Repurchases 

Between  March  6,  2001  and  September  28,  2001,  the  Company  repurchased  123,355  Company 
shares  at  an  average  price  of  $5.07  per  share.  Of  the  shares  repurchased  during  this 
time  period,  25,333  were  repurchased  from  employees. 

In  January  2001  the  Company  repurchased  61, 333  Company  shares  at  an  average  price  of 
$3.80  per  share. 

On  March  21,  2000,  the  Company  commenced  a  tender  offer  to  acquire  shares  of  its  common 
stock.  Pursuant  to  the  tender  offer,  which  was.  completed  on  May  1,  2000,  the  Company 
acquired  596,793  shares  of  its  issued  and  outstanding  common  stock  at  $4.6875  per  share. 

On  May  15,  1998,  the  Company  purchased  448,000  shares  and  certain  of  its  directors  and 
executive  officers  purchased  138,667  shares  of  the  Company's  issued  and  outstanding 
common  stock  at  $3.8625  per  share  from  La  Salle  National  Bank  of  Chicago,  Illinois, 
vhich  obtained  these  shares  through  foreclosure  from  certain  shareholders  unrelated  to 
any  transactions  of  the  Company.  The  Company  loaned  certain  officers  and  directors  the 
funds  to  acquire  53,333  of  the  138,667  shares  purchased  by  them.  The  loans  are  secured 
by  the  related  shares,  bear  interest  payable  annually  at  7.5%  and  were  due  May  IS,  2003. 
All  such  loans  were  paid  in  full  as  of  February  28,  2003. 

KOTE  8  -  STOCK  OPTION  PLANS 

Under  the  Company' s  1985  Incentive  .  Stock  Option  Plan  .(the  "1985  Plan" ),  options  to 

purchase  286,667  shares  of  the  Company's  common  stock  were  granted  at  prices  not  less 
y-  than  market  value  at  the  date  of  grant.  The  1985  Plan  expired  in  October  1995.  Options 
(   J  granted  under  the  1985  Plan  could  not  have  a  term  exceeding  ten  years.  Options 

representing  the  right  to  purchase  22,333  shares  of  the  Company's  common  stock  remained 

outstanding  under  the  1985  Plan  at  February  28,  2003, 


S00943 


n- 


Case  3:08-cv-00833-JM-AJB      Document  1-2       Filed  05/^2008      Page  4  of  96 


-^- 


/^2 


;  NOTE  8  -  STOCK  OPTION  PLANS  -  CONTINUED 

Under  the  1995  Stock  Option  Plan  (the  "1995  Plan"),  the  Nonqualified  Stock  Option  Plan 
for  Nonemployee  Directors  (the  ''Director' s  Plan" )  and  the  2000  Nonqualified  Stock  option 
Plan  for  Nonemployee  Directors  (the  "2000  Director's  Plan"),  options  to  purchase  up  to 
400,000,  120,000  and  80,000  shares,  respectively,  of  the  Company's  common  stock  may  be 
granted  at  prices  not  less  than  market  value  at  the  date  of  grant.  Options  granted  may 
not  have  a  term  exceeding  ten  years  under  the  1995  plan  and  the  Director' s  Plan. 
Options  granted  may  not  have  a  term  exceeding  five  years  under  the  2000  Director's  Plan. 
Options  representing  the  right  to  purchase  346, 998,  26, 666  and  63, 996  shares  of  the 
Company's  common  stock  were  outstanding  under  the  1995  Plan,  the  Director's  Plan,  and 
the  2000  Director's  Plan,  respectively,  at  February  28,  2003.  Options  become  exercisable 
over  a  one  to  five  year  period  from  the  date  of  the  grant.  The  options  outstanding  under 
thesfe  plans  will  expire,  if  not  exercised,  in  January  2004  through  March  2012- 

The  fair  value  of  each  option  grant  is  estimated  on  the  date  of  grant  using  the  Black- 
Scholes  option-pricing  model  utilizing  the  following  weighted  average  assumptions: 


Expected  dividend  yield 
Expected  stock  price  volatility 
Risk-free  interest  rate 
Expected  life  of  options 

Information  with  respect  to  options  outstanding 
and  changes  for  the  three  years  then  ended  was  as 


Outstanding  at  beginning  of  year 

Granted 

Exercised 

Outstanding  at  end  of  year 


2003 

2002 

2001 

0% 

0% 

0% 

40% 

40% 

50% 

4.3% 

4.8% 

6.5% 

5   years 

5   years 

7   years 

under    the 

Plans    at    February    28, 

2003, 

follows : 

-2003 

Weighted  Average 
Exercise   Price 

Shares 

433,994 

$          4.82 

51,332 

9.09 

(25,333) 

4.94 

459,993 

5.29 

Options  exercisable  at  February  28,  2003 


325,726 


4.94 


2002 


Outstanding  at  beginning  of  year 

Granted 

Exercised 

Forfeited 

Outstanding  at  end  of  year 

Options  exercisable  at  February  28,  2002 


Exe 

rcise   Price 

Shares 

382,661 

$ 

5.09 

104,665 

4.75 

(33,332) 

7.09 

(20,000) 

5.94 

433,994 

$ 

4.82 

309,328 

S 

4.97 

2001 


Outstanding  at  beginning  of  year 

Granted 

Exercised 

Forfeited 

Outstanding  at  end  of  year 


Shares 
394,661 

13,333 
(24,000) 

(1,333) 
362,661 


Weighted  Average 
Exercise  Price 

S   5.01 

3.00 

2.63 

5.81 
$   5.09 


Options  exercisable  at  February  28,  2001 


247,733 


5.73 


o 


Weighted  average  fair  value  per  share  of 
options  granted  during  -20O3,  2002  and  2001 
were  $3,81,  $1,98  and  $1.40,  respectively. 
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NOTE  8  -  STOCK  OPTION  PLANS  -  CONTINUED 

Additional  information  about  stock  options  outstanding  at  February  28,  2003  is  siiirmtarized 
as  follows: 


Range  of  exercise  prices 
$3.00  to  3.T035 
$3.84  to  4.40625 
$5,625  to  13.50 


Range  of  exercise  prices 
$3.00  to  3.7035 
$3.84  to  4.40625 
$5,625  to  13.50 


Number 

outstanding 

133,666 

186,665 

139,662 


Options  Outstanding 

Weighted  average  Weighted  average 

remaining  contractual  exercise  price 
life 

6,31  years  $3.47 

4.64  years  3.99 

5.76  years  8.78 

Options  Exercisable 
Number  Weighted  average 

Exercisable  exercise  price 


78,999 

175,999 

70,729 


$3.40 
3.99 
9.04 


NOTE  9  -  OPERATING  SEGMENTS 

The  Company  classifies  its  business  interests  into  two  reportable  segments :  Franchising 
and  Manufacturing.  Previously  the  Company  segregated  Retail  as  a  third  reportable 
segment.  The  Company  has  phased  out  its  Company-owned  store  program  to  eight  remaining 
stores.  The  remaining  stores  provide  an  environment  for  testing  new  products  and 
promotions,  operating  and  training  methods  and  merchandising  techniques.  Company 
management  evaluates  these  stores  in  relation  to  their  contribution  to  franchising 
efforts.  The  previously  reported  Retail  segment  is  now  included  in  the  Franchising 
segment  and  all  previously  reported  periods  have  been  restated.  The  accounting  policies 
of  the  segments  are  the  same  as  those  described  in  the  summary  of  significant  accounting 
policies  in  Note  1.  The  Company  evaluates  performance  and  allocates  resources  based  on 
J  operating  contribution,  which  excludes  unallocated  corporate  general  and  administrative 
J  costs,  provision  for  loss  on  accounts  and  notes  receivable  and  related  foreclosure  costs 
and  income  tax  expense  or  benefit.  The  Company's  reportable  segments  are  strategic 
businesses  that  utilize  common  merchandising,  distribution,  and  marketing  functions,  as 
well  as  common  information  systems  and  corporate  administration.  All  inter-segment 
sales  prices  are  market  based.  Each  segment  is  managed  separately  because  of  the 
differences  in  required  infrastructure  and  the  difference  in  products  and  services; 


FY  2003 

Toral  revenues 

Intersegment  revenues 

Revenue  from  external  customers 

Segment  profit  (loss) 

Total  assets 

Capital  expenditures 

Provision  for  loss  on  accounts 
and  notes  receivable  and 
related  foreclosure  costs 

Total  depreciation  & 
amortization 


Franchising 

$      5,555,876 

5,555,876 

1,635,959 

2,352,483 

139,948 


206,923 


Manufacturing 

$  14,794,847 

(889,251) 

13,905,596 

3,701,220 

8,514,487 

216,822 


411,994 


Other 


(3,966,846) 
5,217,276 
367,360 


1,665,524 
196,362 


Total 

20,350,723 

(889,251) 

19,461,472 

1,370,333 

16,084,246 

724,130 


1,666,524 

815,279 


FY  2002 

Total  revenues  $   5,819,742     $  14,692,696 

Intersegment  revenues  -  (1, 073, 361 ] 

Revenue  from  external  customers  5,819,742  13,619,335 

Segment  profit  (loss)  1,750,056  3,898,178 

Total  assets  2,009,009  9,310,982 

Capital  expenditures  139,948  216,822 

Total       depreciation       &  272,359  4  32,714 
amortization 


(2,440,292) 
5,475,400 
367,360 
200,154  • 


$    20,512,438 

(1,073,361) 

19,439,077 

3,207,942 

16,795,391 

724,130 

905,227 


u 


FY  2001 

Total  revenues  $  10,638,310     S  14,284,080 

Intersegment  revenues  -  (2,350,553) 

Revenue  from  external  customers  10,638,310  11,933,527 

Segment  profit  (loss)  •  1,534,719  3,876,785 

Total  assets  3,252,033  0,656,411 

Capital  expenditures  '  211,667  134,740 

Total     "  depreciation       &  507,505  457,629 
amortization 


(2,872,5311) 
3,133,619 
120,041 
184,456 


24,922,390 

(2,350,553) 

22,571,837 

2,538,973 

15,042,063 

-466,448 

1,149,590 
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2003 

2002 

2001 

298,141 

$ 

448,384 

S 

666,053 

1,088,692 

1,024,208 

918,653 

- 

$ 

1,429,317 

$ 

1,128,643 

<30,260 

82,917 

. 

- 

242,083 

- 

- 

)  WOTE  10  -  SUPPLEMENTAL  CASH  FLOW  INFORMATION 
For  the  three  years  ended  February  28; 

Interest  paid 
Income  ^axes  paid 

Non-Cash  Investing  Activities: 

Company  financed  sales  of  retail  store  asset 
Fair  value  of  assets  received  upon  foreclosure  of 
notes: 

Tangible  store  assets 
Held  for  sale 
Store  to  be  operated 
Goodwill 

NOTE  11  -  EMPLOYEE  BENEFIT  PLAN 

The  Company  has  a  401(k)  plan'  called  the  Rocky  Mountain  Chocolate  Factory,  Inc.  401{k) 
Plan.  Eligible  participants  are  permitted  to  make  contributions  up  to  15%  of 
compensation.  The  Company  makes  a  matching  contribution,  which  vests  ratably  over  a  3- 
year  period,  and  is  25%  of  the  employee's  contribution  up  to  a  maximum  of  1.5%  of  the 
employee's  compensation.  For  fiscal  2001  the  Company  made  an  additional  discretionary 
contribution  by  doubling  the  normal  matching.  During  the  years  ended  February  28  or  29, 
2003,  2002  and  2001,  the  Company's  contribution  was  approximately  $33,000,  $33,000  and 
$68,000,  respectively,  to  the  plan. 

NOTE  12  -  STORE  SALES  AND  FORECLOSURES 

In  connection  with  the  Company's  plans  to  phase  out  its  Company-owned  stores,  the  Company 
.  sold  ten  Company-owned  stores  in  fiscal  2002  resulting  in  sales  proceeds  consisting  of  cash 
)  and  notes  receivable  of  approximately  $1,2  million  and  recognized  and  deferred  gains  of 

approximately  $124,000  and  $386,000,  respectively. 

In  connection  with  the  Company's  plans  to  phase  out  its  Company^owned  stores,  the  Company 
sold  eighteen  Company-owned  stores  in  fiscal  2001  resulting  in  sales  proceeds  consisting  of 
cash  and  notes  receivable  of  ^proximately  $2.3  million  and  recognized  and  deferred  gains  of 
approximately  $542,000  and  $193,000,  respectively. 

At  February  28,  2003,  the  Company  has  $1,139,000  of  notes  receivable  outstanding.  The  notes 
require  monthly  payments  and  bear  interest  at  rates  ranging  from  7.5%  to  12.5%.  The  notes 
nature  through  October  2006  and  are  secured  by  the  assets  financed. 

During  fiscal  2002  the  Company  adjusted  the  repayment  schedule  of  the  notes  from  a  single 
franchisee  to  correspond  to  the  franchisee's  store  operating  cycles.  The  Comoany  also 
financed  an  additional  $300,000  of  inventory  and  wrote-off  $243,750  of  the  notes  receivable. 
During  fiscal  2003.  the  Company  financed  $230,000  for  an  additional  store  for  the  franchisee. 
During  the  third  quarter  of  fiscal  2003  the  Company  recorded  an  additional  $1, 667,000 
provision  for  potential  loss  on  accounts  and  notes  receivable  and  foreclosure  costs  related 
to  the  insolvency  of  this  franchisee.  In  December  2002,  the  Company  foreclosed  on  four  of 
the  stores  previously  operated  by  the  franchisee  and  plans  to  operate  one  such  retail  outlet 
as  a  Company-owned  store  and  sell  three  stores  to  other  franchisees.  At  February  28,  2003 
the. Company  has  no  balance  recorded  for  notes  receivable  from  this  franchisee. 

NOTE  13  -  SUMMARIZED  QUARTERLY  DATA  (UNAUDITED) 

Following  is  a  summary  of  the  quarterly  results  of  operations  for  the  fourth  quarter  ended 
February  28,  2003  and  2002: 

Fiscal  Quarter 


2003 


First 


Second 


Third 


Fourth 


Total 


/*        \rotal    revenue 
V^  ^Gross  margin 

Met    income    (loss) 
Basic       earnings 

(loss) 

$   3 

1 

,972,339 

r 213, 860 

459,427 

$ 

5 

i 

P 066, 360 

,477,146 

615,840 

$    5,632,577 
1,505,766 
(472,653) 

$    4,790,196 

1,111,001 

249,734 

$19,461,472 

5,307,773 

852,348 

per   share 
Diluted     earnings 

(loss) 

.18 

.25 

(.19) 

.10 

.34 

per  share 

.17 

.23 

(.19) 

.0.9 

.32 

^A 
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NOTE   13   -   SUMMARIZED  QUARTERLY  DATA    (UNAUDITED)    -   CONTINUED 


2002 

Total  revenue 
Gross  margin 
Net  income 

Basic  earnings  per  share 
Diluted   earnings   per 
share 


First  . 

4,232,774 
1,277,392 
350,835 
.14 

.14 


Second 

$  4,689,691 

1,623,235 

607,973 

.25 

.23 


Fiscal  Quarter 

Third 

5  5,608,251 

1,357,650 

612,577 

.25 

.23 


Fourth 

3  4,908.361 

1,453,076 
423,957 

.17 

.16 


Total 

19,439,077 
5,611,353 
1,995,342 
.81 

.76 


NOTE  14  -  GOODWILL  AND  INTANGIBLE  ASSETS 

fr^^^^H^^  March  1,  2002  the  Company  adopted  Statement  of  Financial  Accounting  Standards 
No,  142  (SFAS  142),  Goodwill  and  Intangible  Assets.  SFAS  142  revised  the  accounting  for 
purchased  goodwill  and  intangible  assets.  Under  SFAS  142,  goodwill  and  intangible 
assets  with  indefinite  lives  will  no  longer  be  amortized,  will  be  tested  for  impairment 
annually  and  also  in  the  event  of  an  impairment  indicator,  and  must  be  assigned  to 
reporting  units  for  purposes  of  impairment  testing  and  segment  reporting. 

The  Company  has  historically  amortized  goodwill  on  the  straight-line  method  over  ten  to 
twenty-five  years.  Beginning  March  1,  2002,  quarterly  and  annual  goodwill  amortization 
IS  no  longer  recognized.  The  Company  completed  a  transitional  fair  value  based 
impaxrment  test  of  goodwill  as  of  March  1,  2002.  There  were  no  impairment  losses 
resulting  from  the  transitional  testing.  The  Company  has  three  reporting  units  with 
goodwill. 

The  changes  in  the  carrying  amount  of  goodwill  for  the  year  ended  February  28,  2003,  are 
as  follows; 


Balance  as  of  March  1,  2003 
Goodwill  acquired  during  year 
Balance  as  of  February  28,  2003 


Franchising 
Segment 

1,235,000 

242,083 

1,477,083 


Manufacturing 
Segment 

295,000 

295,000 


Total 


1,530,000 

242,083 

1,772,083 


Intangible  assets  consist  of  the  following  at  February  28: 

2003 


2002 


Amortization 
Period 

Intangible  assets  subject  to  amortization 

Store  design  10  Years 

Packaging  licenses  3-5  Years 

Packaging  design  10  Years 

Total 

Intangible  assets  not  subject  to  amortization 
Franchising  segment- 
Company  stores  goodwill 
Franchising  goodwill 
Manufacturing  segment-Goodwill 
Total  Goodwill 

Total  intangible  assets 


Gross 

Carrying 

Value 

199,640 

95,831 

403,238 

688,709 


1,182,083 
295,000 
295,000 

1,772,083 

2,460,792 


Accumulated 
Amortization 


23,034 

61,670 

46,838 

131,542 


336,847 
197,682 
197,682 
732,211 


Gross 
Carrying 

Value 

149,883 

95,831 

366,932 

612,646 


940,000 

295,000 

295,000 

1,530,000 


Accumulated 

Amortization 


7,234 
28,383 

8,427 
4  4,04  4 


336,847 
197,682 
197,682 
732,211 


863,753        $2,142,646 


776,255 


Amortization  expense  related  to  intangible  assets  totaled  $87,498  and  $161,652  during 
the  fiscal  year  ended  February  28,  2003  and  2002.  The  aggregate  estimated  araortization 
expense  for  intangible  assets  remaining  as  of  February  28,  2003  is  as  follows: 


o 


2004 

2005 

2006 

2007 

2008 

Thereafter 

Total 


$  72,500 
71,400 
71,400 
60,200 
60,000 
221,667 

$557,167 
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2003 

?002 

2001 

$ 

852 

,349 

$1 

995 

342 

$1 

556 

383 

- 

73 

152 

92 

381 

$ 

852 

,348 

$2, 

068 

4  94 

SI 

64  8 

769 

$ 

.34 

$ 

.81 
.03 

$ 

.58 
.03 

$ 

.34 

S 

.84 

S 

.61 

$ 

.32 

.$ 

.76 
.02 

s 

.57 
.04 

$ 

,32 

$ 

.78 

$ 

.61 

}   NOTE  14  -  GOODWILL  7VND  INTANGIBLE  ASSETS  -  CONTINUED 

Net  income  and  earnings  per  share  for  the  year  ended  February  28,  2003,  2002  and  2001 
adjusted  to  exclude  goodwill  amortization  is  as  follows: 

Reported  net  income 

Goodwill  amortisation,  net  of  tax 

Adjusted  net  income 

Basic  earnings  per  share: 
Reported  net  income 
Goodwill  amortization,  net  of  tax 
Adjus-ed  net  income 

Diluted  earnings  per  share: 
Reported  net  income 
Goodwill  amortization,  net  of  tax 
Adjusted  net  income 

NOTE  15  -  ASSETS  HELD  FOR  SALE 

Assets  held  for  sale  consist  of  three  fully  operational  stores  and  individual  items  of 
equipment,  furniture  and  fixtures  that  were  acquired  in ■ partial  satisfaction  of  certain 
notes  receivable  from  a  franchisee.  The  notes  were  originally  extended  as  part  of  store 
sales  and  construction  financing  of  additional  stores  for  the  franchisee  (Note  12). 
Management  expects  to  dispose  of  the  operating  stores  and  other  acquired  assets  to 
either  existing  franchisees  who  plan  to  upgrade  or  expand  their  operations  or  to 
prospective  franchisees.   These  assets  are  included  in  "Othef"  for  segment  reporting. 

NOTE  16  -  RECENT  ACCOUNTING  PRONOUNCEMENTS 

)  Effective  March  1,  2002  the  Company  adopted  Statement  of  Financial  Accounting  Standards 
No.  144  (SFAS  144),  Accounting  for  Impairment  or  Disposal  of  Long-Lived  Assets.  SFAS  144 
addresses  financial  accounting  and  reporting  for  the  impairment  or  disposal  of  long- 
lived  assets.  The  implementation  of  this  standard  did  not  have  an  effect  on  the 
Company's  financial  position,  results  of  operations  or  cash  flows. 

In  July  2002,  the  Financial  Accounting  Standards  Board  (FASB)  issued  SFAS  146, 
Accounting  for  Costs  Associated  with  Exit  or  Disposal  Activities,  SFAS  146  nullifies 
FASB  Emerging  Issues  Task  Force  Issue  No.  94-3,  Liability  Recognition  for  Certain 
Employee  Termination  Benefits  and  Other  Costs  to  Exit  an  Activity  (including  Certain 
Costs  Incurred  in  a  Restructuring).  It  requires  that  a  liability  be  recognized  for 
those  costs  only  when  the  liability  is  incurred,  that  is,  when  it  meets  the  definition 
of  a  liability  in  the  Financial  Accounting  Standards  Board's  conceptual  framework.  SFAS 
No.  14  6  also  establishes  fair  value  as  the  objective  for  initial  measurement  of 
liabilities  related  to  exit  or  disposal  activities.  SFAS  146  is  effective  for  exit  or 
disposal  activities  that  are  initiated  after  December  31,  2002,  with  earlier  adoption 
encouraged.  The  Company  does  not  expect  SFAS  146  to  have  a  material  effect  on  the 
Company's  financial  position  or  results  of  operations. 

In  December  2002,  the  FASB  issued  SFAS  148,  Accountingr  for  Stock-Based  Compensation  - 
Transition  and  Disclosure:  an  amendment  of  FASB  Statement  123  (SFAS  123) .  SFAS  148 
provides  alternative  transition  methods  for  a  voluntary  change  to  the  fair  value  based 
jnethod  of  accounting  for  stock-based  employee  compensation.  In  addition,  SFAS  148 
amends  the  disclosure  requirements  of  SFAS  123  to  require  prominent  disclosures  in 
annual  financial  statements  about  the  method  of  accounting  for  stock-based  employee 
compensation  and  the  pro  forma  effect  on  reported  results  of  applying  the  fair  value 
l)ased  method  for  entities  that  use  the  intrinsic  value  method  of  accounting.  The  pro 
forma  effect-  disclosures  are  also  required  to  be  prominently  disclosed  in  interim  period 
financial  statements.  This  statement  is  effective  for  financial  statements  for  fiscal 
l'  \  years  ending  after  December  15,  2002  and  is  effective  for  financial  reports  containing 
V,^  condensed  financial  statements  for  interim  periods  beginning  after  December  15,  2002, 
with  earlier  application  permitted.  The  Company  does  not  plan  to  change  to  the  fair 
value  based  method  of  accounting  *  for  stock-based  employee  compensation  at  this  time  and 
has  included  the  disclosure  requirements  of  SFAS  14"8  in.  the  accompanying  financial 
statements. 
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1  NOTE  16  -  RECENT  ACCOUNTING  PRONOUNCEMENTS  -  CONTINUED 

In  November  2002,  the  FASB  issued  Interpretation  45  (FIN  45),  Guarantor's  accounting  and 
S^h^.r^^'prf  Ic^""^"'^  -^"^  Guarantees,  Inclvding  Indirect  Guarantees  of  Indebtedness  of 
^uTii'  I   '^'^ui^es  a  guarantor  entity,  at  the  inception  of  a  guarantee  covered  by 

value  «rTr'  P^°^"i°'^^  °f  the  interpretation,  to  record  a  liability  for  the  faiJ 
value  of  the  obligation  undertaken  in  issuing  the  guarantee.  FIN  45  aoDlies 
cerSn  diSofu.^"""'""'  issued  or  modified  sub'sequent  'to  Dece^er  31,  2002,  b^f  ^L 
Dec^L  ll  /nn?  "i^M^^^^^ts  effective  for  interim  and  annual  periods  ending  after 
antSaf ti  FTM  22  ;  J^^  C°"Pa"y.  has  not  historically  issued  guarantees  and  does  not 
anticipate  FIN  45  to  have  a  material  effect  on  the  Company's  financial  statements. 

F?N"^?fi""^  ^°f '  ^^X  ^"^^  ^"^"^"^  ^^^^  ^^'  cronsoJidation  of  Variable  Interest  Entities. 
pTn.niiJtf^^^^^  the  application  of  Accounting  Research  Bulletin  51,  ConsoJidated 
for  th^  .f^f^!"'^^  V-^°''  certain  entities  that  do  not  have  sufficient  equity  at  risk 
suoDort  from  o^h.r  J\"^"''^  '•^'  activities  without  additional  subordinated  financial 
ofTcontrcll^nn  fi^/n.?^i  °\^"  which  equity  investors  do  not  have  the  characteristics 
tL^^.^^  ^^^^.J'-'^^'^''^^^  interest  ('Variable  interest  entities").  Variable  interest 
bSificiarv  The  L1»?'  °J  ".*!  '■'  "^'"^  ^"  "^""^'^  ^°  ""^  consolidated  by  their  pSarJ 
the  Dartt  th«t  ,lc^.H?^  beneficiary  of  a  variable  interest  entity  is  determined  to  be 
the  party  that  absorbs  a  majority  of  the  entity's  expected  losses,  receives  a  majority 
iLht^^^'^^^'l^l,  returns,  or  both.  FIN  46  applies*^ immediately  to  variable  interest 
entities  created  after  January  31,  2003,  and  to  variable  interest  entities  in  which  an 
enterprise  obtains  an  interest  after  that  date.   It  applies  in  the  first  fiscal  vtar  or 

ent^rSifl'hold^s'^r'vt';"-  tf  "•  T'  "'  '°°''  ^"^  ^"^^"^  ^"^^^^^  entities  in  which  ^n 
enterprise  holds  a  variable  interest  that  it  acquired  before  February  1,  2003   The 

sStemen?s"     anticipate  FIN  4  6  to  have  a  material  effect  on  the  CozS^ay' s  financial 


) 


o 
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SUBLEASE  AGREEMENT 


This  Sublease  Agreement  ("Sublease")  is  made  this day  of ,  20_^  by  and  between 

Rock}'  Mountain  Chocolate  Factory,  Inc.,  a  Colorado  coiporation  ("Sublessor"),  and 


.("Sublessee"). 


RECITALS 

A.   Sublessor  as  Lessee  entered  into  a  certain  lease  (the  "Lease")  dated ,  20      ,  with 

~ : . ,  whose 

_,  as  Lessor,  to 


address  is 


allow  Sublesee  to  operate  a  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  in  certain 

premises  located  in  the j^g^  in 

(the  "Leased  Premises"). 

B.   Sublessor  and  Sublessee  have  entered  into  a  Franchise  Agreement  dated 


("Franchise  Agreement"),  which  will  govern  Sublessee's  operation  of  a  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store  at  the  Leased  Premises. 


NOW  THEREFORE  for  good  and  valuable  consideration,  the  receipt  and  sufficiency  of  which  are  hereby 
acknowledged,  the  parties  agree  as  follows; 

I  Sublessor  shall  sublease  the  Leased  Premises  to  Sublessee  under  the  terras  and  conditions  of  the  Lease, 
a  true  and  correct  copy  of  which  is  attached  hereto  as  Exhibit  A  and  by  this  reference  incorporated 
herein.   References  in  the  Lease  to  "Lessor"  or  "Landlord"  shall  mean  Sublessor  and  to  'Tenant"  or 

"Lessee"  shall  mean  Sublessee  for  the  purposes  of  this  Sublease.  The  Lease  is  for  a ( )  year 

tem  commencing ,  20_,  and  terminating  on ,  20_.  The  term  of  this 

Sublease  shall  commence  on ,  20_.  This  Sublease  shall  temiinate  one  day  before  the 

temunation  date  of  the  Lease  and  any  extension  thereof 

2.    Sublessee  agrees  that  the  sole  purpose  of  this  Sublease  is  to  facilitate  Sublessee's  operation  of  a 

(  j  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  on  the  Leased  Premises.    Therefore,  the 

cessation  of  the  operation  and/or  change  in  use  of  the  Leased  Premises  for  any  use  other  than  a 
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ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  continuously  during  the  entire  term  of  this 
Sublease  shall  constitute  a  material  default  of  this  Sublease  and  shall  entitle  Sublessor  to  all  of  its 
rights  and  remedies  under  the  law,  including  but  not  limited  to,  those  specifically  set  fortli  under  the 
default  provisions  of  the  Lease. 

3.  Sublessor  specifically  prohibits  an\'  assignment  or  sublease  of  the  Leased  Premises  or  of  an\'  interest  in 
this  Sublease  by  Sublessee.  Any  such  assignment  or  sublease  by  Sublessee  shall  be  null  and  void  ab 
initio. 

4.  An}-  default  by  Sublessee  under  its  Franchise  Agreement  witli  Sublessor  which  would  justify  a 
termination  of  such  Franchise  Agreement  shall  also  constitute  a  default  under  this  Sublease  and  justify 
termination  of  this  Sublease.  Sublessor  hereby  agrees  to  notify  Landlord  of  any  uncured  default  by 
Sublessee  under  its  Franchise  Agreement  (after  notice  thereof  to  Sublessee)  which  would  justif>'  a 
termination  of  such  Franchise  Agreement. 

5.  All  payments  required  to  be  made  b\'  Sublessee  under  this  Sublease  shall  be  made  by  Sublessee  directly 
to  Lessor  in  accordance  with  the  provisions  of  the  Lease.  Sublessee  agrees  to  indemnif>^  defend  and 
hold  harmless  Sublessor,  its  affiliates  and  their  respective  shareholders,  directors,  oflBcers,  employees, 
agents,  successors  and  assigns  (collectively,  "Indemnified  Parties'*)  against,  and  to  reimburse  them  for, 
all  claims,  obligations  and  liabilities  directly  or  indirectly  arising  out  of  the  Lease  and/or  this  Sublease. 
For  purposes  of  this  indemnification,  claims  shall  mclude  all  obligations,  actual  and  consequential 
damages  and  costs  reasonably  incurred  in  the  defense  of  any  claim  against  the  Indemnified  Parties, 
including,  without  limitation,  reasonable  accountants',  attorneys'  and  expert  witness  fees,  costs  of 
investigation  and  proof  of  facts,  court  costs,  other  litigation  expenses  and  travel  and  livbg  expenses. 
Sublessor  shall  have  the  right  to  defend  any  such  claim  against  it.  This  indemnity  shall  continue  in  full 
force  and  effect  subsequent  to  and  notwithstanding  the  expiration  or  termination  of  this  Sublease. 

6.  The  addresses  for  the  parties  for  notices  shall  be  as  follows: 
Sublessor:   Rocky  Mountain  Chocolate  Factory,  Inc. 

265  Turner  Drive 
Durango,  Colorado   81303 

and  to  Sublessee  at  the  Leased  Premises. 
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7.  Sublessee  assumes  and  agrees  to  perform  all  obligations  of  Sublessor  as  set  forth  in  the  Lease  as 
though  it  were  tenant  under  that  document  and  as  though  Sublessor  were  the  landlord.  Sublessee  shall 
have  no  right  to  prepare  plans  or  effect  tenant*s  improvements  to  the  Leased  Premises  except  as  may 
otherwise  be  agreed  upon  in  writing  by  Sublessor,  which  agreement  shall  not  be  unreasonably  withheld. 

8.  At  the  conclusion  of  the  term  of  this  Sublease,  Sublessee  shall,  at  its  own  expense,  if  requested  by 
Sublessor  or  Lessor,  remove  all  changes  or  alterations  and  restore  Leased  Premises  to  the  condition 
which  would  have  existed  had  not  such  changes  or  alterations  been  made,  reasonable  wear  and  tear 
excepted. 

9.  If  applicable,  this  Sublease  is  subject  to  Lessor's  written  consent  as  required  under  the  Lease  and  shall 
be  effective  only  upon  such  consent,  represented  by  Lessor's  signature  below. 


Lessor: 


By: 
Its: 


Sublessor: 


Rocky  Mountain  Chocolate  Factory,  Inc., 
a  Colorado  corporation 


o 


Sublessee: 


Bv: 

Its: 

- 

Bv: 

.  Personally 

Bv: 

,  Personallv 

OR 

Bv: 

Its: 

(6/1/03) 
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EXHIBIT  A 


Lease  Dated ,  20 

Between  Rock>-  Mountain  Chocolate  Factory,  Inc.  and 
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ASSIGNMENT  AND  ASSUMPTION  OF  LEASE 

THIS   ASSIGNMENT  AND   ASSUMPTION   OF   LEASE   C^Assignment'')   is  made  as   of 

,  200 ,  between  Rocky  Mountain  Chocolate  Factory,  Inc.  a  Colorado  corporation 

("Assignor"); ^  a  ("Assignee");  and 

^ ,  a ("Landlord"). 

RECITALS 

A,         Assignor    is    the    current    tenant    under    that    certain    lease    with    Landlord    dated 
„ > ,  as  amended  (the  "Lease")  attached  hereto  as  Exhibit  A. 


B.  Assignor  desires  to  assign  the  Lease  to  Assignee  and  Assignee  desires  to  assume  all  of  the 
obligations  of  the  Lease. 

C.  Landlord  agrees  to  permit  the  assignment  and  assumption  and  subsequent  conditional 
assignment  of  the  Lease  in  accordance  with  the  terms  of  this  Assignment. 

AGREEMENT 

NOW,  THEREFORE,  in  consideration  of  the  mutual  covenants  and  upon  the  conditions  contained 
in  this  Assignment,  and  for  other  good  and  valuable  consideration,  the  receipt  and  sufficiency  of  which  are 
■■■^         hereby  acknowledged,  Assignor,  Assignee  and  Landlord  hereby  agree  as  follows: 

1 .  Asstjgnment.  Assignor  hereby  assigns,  conveys  and  delivers  to  Assignee  all  of  Assignor's 
right,  title  and  interest  in,  to  and  under  the  Lease,  including  without  limitation:  (i)  all  security  deposits  held 
bj^  Landlord  under  the  Lease  and  not  heretofore  returned  or  applied  in  accordance  witii  the  terms  of  the 
Lease  (which  security  deposits  are  identified  on  Exhibit  B  attached  hereto),  provided  that  as  consideration 
for  this  Assignment,  Assignee  shall  pay  to  Assignor  the  amount  of  such  still  outstanding  security  deposit 
prior  to  the  Effective  Date;  (ii)  any  rights  in  and  to  any  subleases  created  under  the  Lease;  (iii)  any  rights  to 
improvements  created  by  the  Lease;  and  (iv)  any  options  to  extend  the  term  of  Lease.  Assignee  and 
Landlord  agree  that  Assignor  shall  have  no  obligation  or  liabilit}'  under  the  Lease  from  and  after  the 
Effective  Date. 

2.  Assumption.  Assignee  hereby  accepts  the  foregoing  assignment,  conveyance  and  delivery 
and  assumes  and  agrees  to  perform  and  be  bound  by  all  the  terms,  conditions  and  obligations  required  to  be 
performed  by  the  Assignor  under  the  Lease  from  and  after  the  date  hereof  Assignee  shall  defend, 
indemnify  and  hold  harmless  Assignor,  Assignor*s  affiliates  and  their  respective  oflHcers,  directors, 
managers,  members,  partners,  shareholders,  equity  owners,  employees,  representatives,  successors  and 
assigns  from  and  against  all  claims,  damages,  losses,  costs,  expenses  and  liabilities  (including  but  not 
limited  to  all  attorneys'  fees,  court  costs  and  expert  witness  fees  paid  or  incurred  by  Assignor)  which  arise 
out  of  or  are  in  any  way  connected  with  any  act,  cause  of  action  or  omission  by  Assignee  under  or  with 
respect  to  the  Lease  or  security  deposits  arising,  accruing  or  occurring  on  or  after  the  Effective  Date. 

3.  NO  REPRESENTATIONS.  EXCEPT  AS  PROVIDED  IN  THIS  ASSIGNMENT, 
ASSIGNOR  MAKES  NO  REPRESENTATIONS  OR  WARRANTIES  WITH  RESPECT  TO  THE 

L  J        LEASE  OR  ASSIGNOR'S  RIGHT,  TITLE  OR  INTEREST  IN,  TO  OR  UNDER  TOE  LEASE,  ALL  OF 
WHICH  ARE  HEREBY  DISCLAIMED  AND  EXCLUDED. 
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4.  Conditional  Assignment  from  Assignee  to  Assignor.  Assignee  is  the  franchisee  and 
Assignor  is  the  franchisor  under  that  certain  franchise  agreement  dated  ("Franchise  Agreement")  for  the 
operation  of  a  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  on  the  premises  that  are  the 
subject  of  the  Lease.  As  security  for  Assignee*s  obligations  to  Assignor  under  the  Franchise  Agreement, 
Assignee  shall  conditionally  assign  the  Lease  to  Assignor  pursuant  to  the  Conditional  Assignment  of  Lease 
attached  hereto  as  Exhibit  C.  Landlord  approves  of  the  Conditional  Assignment  of  Lease  by  Assignee  to 
Assignor. 

5.  Binding  Clause.  This  Assignment  shall  be  binding  on  and  inure  to  the  benefit  of  Assignor 
and  Assignee  and  their  successors  in  interest  and  assigns. 

6.  Governing  Law.  This  Assignment  and  the  legal  relations  of  the  parties  hereto  shall  be 
governed  b\'  and  construed  and  enforced  in  accordance  with  the  laws  of  the  State  of  Colorado,  without 
regard  to  its  principles  of  conflicts  of  law. 

7.  Counterparts.  This  Assignment  may  be  executed  in  one  or  more  counterparts,  and  by 
facsimile  signature,  each  of  which  shall  be  deemed  an  original  and  all  of  which  shall  constitute  one  and  the 
same  Assignment. 

8  Landlord  Fees.  Assignee  shall  reimburse  Assignor  for  all  costs  required  by  the  Lease  to  be 
paid  to  Landlord  m  conjunction  with  Landlord's  review  and  approval  of  this  Assignment, 

9  Attomevs  Fees.  If  any  lawsuit  is  filed  which  relates  to  or  arises  out  of  this  Assignment, 
the  prevailing  party,  as  determined  by  the  court,  shall  be  entitled  to  recover  from  each  other  party  such 
attorneys'  fees  as  the  court  may  award  (including  without  hmitation,  the  allocated  costs  for  services  of  in- 
house  counsel),  in  addition  to  such  other  costs  and  expenses  of  suit  as  may  be  allowed  by  law. 

10.  Consent.  Landlord's  signature  below  shall  constitute  its  consent  to  the  Assignment  as 
required  by  the  Lease. 

1 1.  EfFective  Date.  This  Assignment  shall  be  effective  as  of  the  date  first  set  forth  above. 
IN  WITNESS  WHEREOF,  this  Assignment  was  made  and  executed  as  of  the  date  first  above  written. 

ASSIGNOR: 

ROCKY  MOUNTAIN  CHOCOLATE  FACTORY,  INC. 


By:. 


Name:. 
Title: 
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ASSIGNEE: 


By:. 


Name:. 
Title: 


LANDLORD: 


By: 

Name:. 
Title; 
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EXHIBIT  A 
THE  LEASE 
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EXHIBIT  B 
SECURITY  DEPOSITS 
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EXHIBIT  C 
CONDITIONAL  ASSIGNMENT  OF  LEASE 
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CONDITIONAL  ASSIGNMENT  OF  LEASE 

THIS  CONDITIONAL  ASSIGNMENT  OF  LEASE  ("Conditional  Assignment")  is  made  as 
of  this day  of ,  20 by  and  between 

I.A^^n^.  Tx,^ '  ^ ■ ("Assignor"),  ROCKY  MOUNTAIN  CHOCOLATE 

tAL  I ORY,  INC.,  a  Colorado  corporation  ("Assignee")  and 

^— _,  ("Landlord").  '  ' 

WHEREAS,   Assignor  is    a   tenant   ("Tenant")   of  certain   property  generally  known   as 

_,  located  in  the  City  of ,  State 


°^ .  ("Property"),  pursuant  to  a  lease  by  and  between  Landlord  and  Assignor,  dated 

_,  20 (the  "Lease"); 

WHEREAS,  Assignor  desires  to  operate  a  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY 
Store  under  a  certain  franchise  agreement  between  Assignor  and  Assignee  (the  "Franchise  Agreement"): 

WHEREAS,  as  a  condition  to  the  grant  of  rights  under  the  Franchise  Agreement  to  Assignor 
Assignee  requires  that  Assignor  enter  into  this  Conditional  Assignment. 

NOW,  THEREFORE,  for  and  in  consideration  of  the  sum  of  Ffve  Dollars  and  other  good  and 
valuable  consideration,  the  receipt  of  which  is  hereby  acknowledged,  the  parties  agree  as  follows: 

-  ^-  Assignor  hereby  assigns  all  of  its  right,  title  and  interest  in  and  to  the  Lease  and  the 

ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  to  Assignee. 

2.  With  the  exception  of  Assignee's  rights  under  paragraph  3  below  and  Assignor's  and 
Landlord's  respecuve  obhgations,  representations  and  covenants  under  paragraphs  3, 4,  8,  9  and  10  below 
tfie  Conditional  Assignment  of  Lease  contemplated  hereunder  is  expressly  conditioned  upon,  and  shall  not 
be  effective  and  Assignee  shall  have  no  right  to  pursue  any  remedy  hereunder  unless  and  until': 

(a)  De&ult  by  Assignor  under  the  terms  ofthe  Lease,  which  defeult(i)  is  not  cur«dbv 
Assignor  within  the  time  limits  provided  therein  or  (ii)  results  in  a  demand  for  performance  by 
Assignee  as  surety  for  or  under  any  guarantj'  of  the  Lease;  or 

(b)  Default  by  Assignor  under  the  terms  of  the  Franchise  Agreement  or  under  anv 
document  or  instrument  securing  the  Franchise  Agreement,  which  defeult  is  not  cui«d  by  Assigno'r 
within  the  time  limits  provided  therein;  or 

(c)  Voluntary  institution  ofany  insolvency  or  bankruptcy  proceedings  as  a  debtor  or 
involuntary  insolvency  or  bankruptcy  proceedings  brought  against  Assignor  which  are  not 
dismissed  within  60  days  of  the  filing  thereof;  or 

(d)  Discontinuation  by  the  Assignor  of  operation  of  a  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store  on  the  Property,  whether  voluntarily  or  involuntarily;  or 

L.J  (®)        Nonrenewal  by  Assignor  ofthe  Franchise  Agreement;  or 

(f)        Nonrenewal  by  Assignor  of  tlie  Lease. 
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)  3,  During  the  term  of  the  Lease,  Landlord  agrees  to  give^  Assignee  written  notice  of  all 

defaults  of  Assignor  concurrently  with  the  giving  of  such  notice  to  Assignor.   Landlord  ftirther  agrees  to 
give  Assignee  the  period  provided  to  Tenant  under  the  Lease  plus  10  days  to  cure  all  such  defaults. 

4.  hi  the  event  Assignee  expends  suras  to  cure  a  default.  Assignor  shall  promptly  reimburse 
Assignee  for  the  cost  incurred  by  Assignee  in  connection  with  such  performance,  together  with  interest 
thereon  at  the  rate  of  1  Vi%  per  month,  or  the  highest  rate  allowed  by  law.  Nothing  herein  shall  obligate 
Assignee  to  cure  any  such  defeult,  unless  Assignee  elects  to  assume  the  Lease  pursuant  to  paragraph  5 
below. 

5.  The  date  upon  which  this  Conditional  Assignment  shall  be  effective  (the  "Effective  Date"), 
is  the  date  upon  which  Landlord  and  Assignor  receive  written  notice  from  Assignee  that: 

(a)  Assignee  will  cure  all  prior  defaults  of  Assignor  in  the  Lease  in  which  Landlord 
has  given  notice  to  Assignee  pursuant  to  the  provisions  of  paragraph  3  above,  and  that  Assignee 
will  assume  the  Lease;  or 

(b)  The  events  described  in  either  subparagraph  2(b),  2(c),  2(d)  or  2(e)  above  have 
occurred  and  that  Assignee  will  assume  the  Lease. 

6.  As  of  the  Effective  Date,  Assignee  will  assume  all  rights,  duties,  responsibilities  and 
obligations  of  Assignor  arising  on  or  after  the  Effective  Date  pursuant  to  the  terms  and  provisions  of  the 
Lease. 

K    ) 

7.  Landlord  hereby  consents  to  the  terms  and  provisions  of  this  Conditional  Assignment,  and 
to  the  assignment  of  the  Lease  to  Assignee.  Landlord  agrees  that  after  the  Effective  Date,  Assignee  may  (i) 
enter  into  a  sublease  or  assignment  with  any  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  franchisee 
without  Landlord's  further  consent,  or  (ii)  fiirther  assign  the  Lease  to  a  person,  firm  or  corporation  who 
shall  agree  to  assume  the  tenant's  obligations  under  the  Lease  and  who  is  reasonably  acceptable  to 
Landlord.  Landlord  fiuther  agrees  that  upon  the  occurrence  of  any  such  assignment,  Assignee  shall  have 
no  further  liability  or  obligation  under  the  Lease  as  Assignee,  tenant  or  otherwise,  and  that  concurrent  with 
such  assignment,  Landlord  will  enter  into  a  replacement  Conditional  Assignment  of  Lease  Agreement  by 
and  between  Assignee  and  the  new  tenant. 

8.  Assignor  agrees  to  indemnify  and  hold  harmless  Assignee  from  any  loss,  Iiabilit>',  cost  or 
expense  incurred  or  suffered  by  Assignee  under  this  Conditional  Assignment, 

9.  Assignor  and  Landlord  agree  not  to  allow  any  surrender,  amendment,  modification  or 
termination  of  the  Lease  without  the  prior  written  consent  of  Assignee.  Throughout  the  term  of  the  Lease, 
Assignor  agrees  that  it  shall  elect  and  exercise  all  options  to  extend  the  term  of  or  renew  the  Lease  not  less 
than  30  days  prior  to  the  last  day  said  option  must  be  exercised,  unless  Assignee  otherwise  agrees  in 
writing.  Upon  Assignee's  failure  otherwise  to  agree  in  writing,  and  upon  the  failure  of  Assignor  to  elect  to 
extend  or  renew  the  Lease,  Assignor  hereby  appoints  Assignee  as  its  true  and  lawful  attorney-in-fact  to 
exercise  such  extension  or  renewal  option  in  the  name,  place  and  stead  of  Assignor  for  the  sole  purpose  of 
effecting  such  extension  or  renewal. 

!^^  10.   .     Assignor  represents  and  warrants  to  Assignee  that  it  has  the  full  power  and  authority  to 

assign  the  Lease  and  its  interests  therein  and  that  Assignor  has  not  previously  assigned,  transferred  or 
pledged,  and  is  not  otherwise  obligated  to  assign,  transfer  or  pledge,  any  of  its  interests  in  the  Lease  or  the 
leasehold  estate  created  thereby. 
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1 1.  AH  notices  or  demands  required  hereunder  shall  be  made  in  writing  and  shall  be  deemed  to 
be  ftilly  given  when  deposited  in  the  U.S.  certified  mail,  postage  prepaid,  return  receipt  requested  or  when 
sent  Federal  Express  or  similar  overnight  courier  to: 

Assignee: 

Rockv'  Mountain  Chocolate  Factorj',  Inc. 
265  Turner  Drive 
Durango,  Colorado  81303 


Assignor: 


Landlord: 


12.  Should  any  one  or  more  of  the  provisions  hereof  be  determined  to  be  illegal  or 
unenforceable,  all  other  provisions  hereof  shall  be  given  effect  separately  therefrom  and  shall  not  be 
affected  thereby. 

13.  This  Conditional  Assignment  may  be  executed  in  counterparts,  all  of  which  will  have  full 
force  and  effect  as  an  original,  including  admission  into  evidence,  and  facsimile  signatures  shall  constitute 
originals  for  all  purposes. 


u 
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ADDENDUM  TO 

FRANCHISE  AGREEMENT  - 

ROCKY  MOUNTAIN  CHOCOLATE  FACTORY,  INC. 

SATELLITE  STORE 

rA.r.^^^^^'^^'?^  ("Addendum')  to  the  Franchise  Agreement  dated  of  even  date  herewith 
(  Agreement  )   is   between   Rocky   Mountain   Chocolate  Factory.   Inc    ("Franchisor")   and   die 

Tif  a/^^  conflic  between  the  terms  of  the  Agreement  and  the  terms  of  this  Addendum,  the  terms  of 
Ais  Addendum  shall  control  All  capitalized  terms  not  defined  in  this  Addendum  shall  have  the 
respective  meanings  set  forth  m  the  Agreement.  The  Franchisor  and  the  Franchisee  agree  as  follows: 

«<:,„  h  /PP'/^^a^io"  of  Satellite  Store  tq  Agreement.  All  references  in  the  Agreement  to  the 
m,S  •  ^\^^'''^  '%^y".V  °^*^  Agreement,  are  deleted  and  the  reference  "Satellite  Store"  is 
111  r2  J"/  .?T  •  Notwithstonding  anything  contained  in  the  preceding  sentence  to  the  contrary, 
all  reference  in  the  Agreement  to  "Stores"  under  S^ctipn  20,2  of  the  Agreement  shall  not  be  replacedb; 
H^tT  ft    T       i«o '   ^f.  ?^"  '^'^"^^  ^  supplemented  by  adding  the  words  "or  Satellite  Stores" 

aSon  i;  To^Z^2'°'"^'K  .^n  ^'^'"'^"^  J"  "^'''''" '"  *^  ^^«"^^'°"  °'  "Competitive  Business" 
m>ect.op20.1  of  die  Agreement  shall  remain  unchanged  as  originaUy  stated.  Except  as  may  be  otherwise 

noted  herem  or  m  the  Agreement,  all  applicable  terms,  conditions  and  requirements  set  forth  in  the 

Agreement  applKable  to  the  Stores  shall  apply  to  the  Satellite  Stores.  The  Franchisor's  approval  of  the 

development  and  operation  of  a  Satellite  Store,  as  required  pursuant  to  Section  3.2  of  the  Agreement  is 

hereby  granted.  The  terms  of  the  Agreement  and  of  this  Addendum  apply  only  to  the  oper^on  of  ^d 

b^tetes^Sp^'  w'  ""r  °^*rS  *^  '^"'^^  ^''^  ^^  ^'''0  ^y  other 'non-competbg 
SherSn         *^'^'^'''''  ^"^'^  '"  ^^  "°^  ^^^"^^  (^^^'^^^  below),  if  any,  except  as  specifi  Jly  sel 

c  . .  ^' ,  ^c.^*;?"'^!?"  °^  Sat^Uit^  Store.  The  Franchisor  and  the  Franchisee  agree  that  the 
Franchisee  s  Satellite  Store"  shall  be  defmed  as  a  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY 
i.S!i  ,  "  °^*1  ^"'i"^'l  ^°'  ^  *°^'  of  between  31  and  180  days  in  any  calendar  year  and/or  has  a 
i?^efin^fn  w"^";  kT  ''"'  fr^i^'^u/^  r""^  ^'^^^  ^  '^^^^-^  ^^>  '^  °^  ^^^^^^^^  '<>  ^  Host  Facility, 


<i,^r.rJ\  1.    V  '^'''*'r^  ?"''^     ^'  references  in  this  Addendum  to  the  Franchisee's  "Traditional 
.Tl.      !/ 1  f  5l'     ^  traditional  Store(s)  operated  under  duly  executed  and  validly  existing  franchise 

^reernent(s)  dated  ,  and ,  between  the 

Fr^chisor  and  the  Franchisee  or,  if  the  Franchisee  is  a  partnership,  corporation,  limitidliibility  company 
or  any  other  entity,  owned  m  part  or  in  whole  by  those  individuals  or  entities  owning  50%  or  more  of  the 
toT-Tr^if  "^r  *'  ^"^ff,?^ if^ity  ("Affiliates'),  which  agreements  shall  hereinafter  be  referred 
tn  1  V  '  ^^"*'  Agreement(s)."  TTie  Franchisee  acknowledges  that  the  Franchisor  only  giants  rights 
L  r  Tpnr,.T!?ATS2"^*'  Stores  to  its  franchisees  or  their  Affiliates  who  own  S^p,S,l 
uaditiona  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  under  a  valid  and  existing  frLhise 
agreement  with  the  Franchisor.  TTie  Franchisees'  or  its  Affiliates'  Traditional  Store(s)  is/are  loLted  at  Z 

,.    J-   .    ,  Franchised  Location.  The  Franchised  Location  for  the  Satellite  Store  shall  be,  which  if 
C  J        FaS'T  "  ^'  '"'  ^•'^''^"^  *°  *^  following  facility  (also  referred  to  as  the  "Host 
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The  Franchisee  acknowJedges  and  agrees  that  the  Franchised  Location  for  its  Satellite 
btore  shall  not  be  located  within  any  protected  territories  of  other  franchisees  of  the 
Franchisor. 

in.,t;«n!"  .u  _^PP';°vff' °f  franchised  Lo<;atinn.  The  Franchisor  hereby  approves  the  above-stated 
location  as  the  Franchised  LocaUon.  TTie  Franchisee  acknowledges  and  warrants  that  (1)  the  Franchisor's 
approval  does  not  constitute  a  guarantee,  recommendation  or  endorsement  of  the  Franchised  Location  and 
wlpfc'""''^'  .^t  Satellite  Store  is  dependent  upon  the  Franchisee's  abilities  as  an  independent 
businessperson;  and  (2)  the  Franchisor  has  complied  with  its  obligations  under  the  Agreement  to  assist  the 
Franchisee  with  respect  to  criteria  for  the  Franchised  Location  and  determination  of  fulfillment  of  the 
pSLe"  Franchised  Location,  such  determination  based  on  information  provided  by  the 

replacedtith  thJ'S^"''"  ^"^  ^"^"^  '''''  ^^"^"^"^  ^*^^"  ^'  '''''''  '^  '^  '^'^'^  ''' 

The  parties  acknowledge  the  receipt  and  sufficiency  of  adequate  consideration  for 
entenng  into  this  Agreement. 

,,     .     '^-         Approval  of  Lease.  The  following  sentence  shall  be  added  to  the  end  of  Section  5.1  of 
the  Agreement:  

If  the  placement  and  operation  of  the  Satellite  Store  in  or  in  connection  with  the  Host 
Facility  requires  the  consent  of  the  owner,  franchisor  or  licensor  of  the  Host  Facility  the 
Franchisee  hereby  represents  and  warrants  that  such  consent  has  been  obtained  in  writing 
and  such  representation  is  a  condition  precedent  to  the  grant  of  the  Franchisee's  right  to 
establish  and  operate  the  Satellite  Store. 

.r..n..h.^u   ST^?u°!^  n"'^  ^'''^"^  ^'''"''^'  ^''n"ip""'"t-  Ssstjansj^,  13  and  Sj  of  the  Agreement 
are  amended  by  adding  the  followmg  sentence  to  the  end  of  each  Section: 

The  Franchisee  agrees  to  •  comply  with  any  policies,  procedures,  standards  and 
specifications  contained  in  tlie  Franchisor's  Operations  Manual  pertaining  to  Satellite 
Mores. 

9.         Relocation.  The  following  shall  be  added  as  a  new  Section  5.7  of  the  Agreement:" 

^  ^-"^  .  Relocation.  Effective  during  the  90  day  period  beginning  six  months 
after  the  opening  of  the  Satellite  Store,  the  Franchisee  shall  have  the  option  to  relocate  the 
Satellite  Store  to  another  site,  subject  to  the  Franchisor's  approval  of  such  site  in 
accordance  with  the  terms  of  this  Agreement,  if  the  Franchisee  reasonably  determines 
that  the  Satellite  Store  has  not  been  profitable  during  the  six  month  period  after  the 
opening  of  the  Satellite  Store  and  if  the  Franchisee  provides  30  days  advance  written 
notice  to  the  Franchisor  of  its  determination  of  nonprofitability  and  intent  to  relocate 
which  notice  shall  include  documentation  supporting  the  Franchisee's  determination  of 
nonprofitability  and  a  proposed  site  for  relocation. 


O 
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..n\.rJ\Jfi^^  ^'"'"'"^  Proprnm.  SectionsAi  and  £2  of  the  Agreement  shall  be  deleted  and 
replaced  with  the  following: 

At  all  times,  the  Satellite  Store  shall  be  managed  by  a  person  who  has  successfiilly 
completed  the  Franchisor's  initial  training  program.  The  Franchisor  shall  waive  the 
requirement  that  the  Franchisee  or  its  employees  successfiilly  complete  the  initial  training 
program,  provided  that  the  Franchisee  agrees  to  designate  a  person  or  persons  to  assume 
primary  responsibility  for  the  management  of  the  ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY  Satellite  Store  ("General  Manager")  who  shall  have  already  successfiillv 
completed  the  Franchisor's  initial  training  program,  If  the  Franchisee  wishes  to  appoint  'a. 
General  Manager  for  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Satellite 
btore  who  has  not  already  successfully  completed  the  Franchisor's  initial  training 
program,  the  Franchisee  may  pay  the  then  current  published  fee  for  such  training  program 
and  the  Franchisee  shall  be  responsible  for  all  travel  and  living  expenses  incurred  by  its 
personnel  during  the  training  program.  The  Franchisee  acknowledges  that  the  availability 
«™??  P^gram  shall  be  subject  to  space  considerations  and  prior  commitments  to 
new  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  franchisees. 

shall  be  deleted  iSrttSy''"''''""^  '""'""   S"^^^<^°"^  ^^  ^  .^> -^  and  .f  of  the  Agreement 

,h«ii  K.  !iL».  Satellite  Store  Operations.   TTie  second  sentence  of  Section  IQ.I.d  of  the  Agreement 
shall  be  deleted  and  replaced  with  the  following  sentence: 

■^  The  Franchisee  shall  offer  all  types  of  products  and  services  as  from  time  to  time  may  be 

prescnbed  by  the  Franchisor  for  Satellite  Stores  and  shall  refrain  from  offering  any  other 
types  of  products  or.services,  or  operating  or  engaging  in  any  other  type  of  business  or 
profession,  from  or  through  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY 
Satellite  Store,  including,  without  limitation,  filling  '^Wholesale  Orders,"  defined  below 
selling  Factory  Candy,  Store  Candy,  Items  or  other  authorized  products  through  the 
internet,  catering  or  other  off-premises  sales,  without  the  prior  written  consent  of  the 
Franchisor. 

and,  the  following  shall  be  added  to  the  end  of  Section  10.  Id  of  the  Agreement: 

The  Franchisor  and  the  Franchisee  acknowledge  and  agree  that  the  products  and  services" 
offered  for  sale  from  or  through  the  Satellite  Store,  and  the  standards  and  specifications 
fL?,!  J[^°^'^°''  ^^^^  t^QTSto,  may  differ  from  that  of  a  traditional  ROCKY 
MOUNTAIN  CHOCOLATE  FACTORY  Store  and  may  be  subject  to  alternative 
standards  and  specifications  as  may  be  developed  and  made  available  by  the  Franchisor 
from  time  to  time. 

and,  Section  lO.l.fofthe  Agreement  shall  be  deleted  and  replaced  with  the  following: 

The  Franchisor  recommends  that  the  Franchisee  subscribe  for  and  maintain  three  separate 
telephone  numbers  for  its  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Satellite 
Store  at  the  Franchised  Location,  two  of  which,  the  telephone  and  facsimile  machine 
numbers,  shall  be  listed  and  identified  exclusively  with  the  Satellite  Store  and  shall  be 
("    )  ffPa'"^!®  ^'^  ^'^"<^*  ^'■°'"  a"  oth«r  telephone  numbers  subscribed  for  by  the  Franchisee 

^  y  If  applicable,  one  number  shall  be  used  exclusively  for  voice  communication,  the  second 
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shall  be  used  exclusively  for  a  facsimile  machine  and  the  third  shall  be  used  exclusively 
for  the  modem  that  is  included  in  the  System. 

13.        Monthly  RoyaltY.    The  following  shall  be  added  at  the  end  of  Section  11  1  of  die 
Agreement:  

Further,  the  Franchisee  agrees  to  report  all  Gross  Retail  Sales,  defined  in  Section  11.2 
below  generated  from  or  through  its  Satellite  Store  separate  and  apart  from  reports  of  its 
Gross  Retail  Sales  generated  from  or  through  its  Traditional  Store(s). 

.   „  ^   i'^;     ,  Local  Advertising;  Marketinp  and  Promotion  Fee     Section  12.2  of  the  Agreement 
shall  be  deleted  in  its  entirety.  The  following  will  be  added  at  the  end  of  Section  12.3  of  the  Agr^ment: 

Notwithstanding  the  references  in  this  Section  12.3  to  local  advertising  expenditures,  the 
Franchisee  will  not  be  required  to  spend  any  amounts  on  local  advertising  of  its  Satellite 
Store. 

follows-^^'        ^^g'°"^'  Advertising  Programs.    Section  12.4  of  the  Agreement  shall  be  revised  as 

Notwithstanding  the  provisions  of  this  Section  12.4.  the  Franchisee's  Satellite  Store  will 
not  be  required  to  participate  in  either  a  regional  advertising  program  or  a  regional 
advertising  cooperative  established  by  the  Franchisor  from  time  to  time. 

16.        Marks.  The  following  shall  be  added  to  the  end  of  the  second  sentence  of  Section  14  1 
of  the  Agreement;  '- 

Md,  if  applicable,  except  for  the  right  to  use  such  Marks  in  the  operation  of  Traditional 
Stores  pursuant  to  duly.executed  and  validly  existing  Traditional  Agreements  with  the 
Franchisor. 

.^^    }'^-        Franchisee  Reports.  The  following  sentence  shall  be  added  to  the  end  of  Section  15.1 
of  the  Agreement:  

The  Franchisee  agrees  to  keep  the  bookkeeping  and  accounting  records  for  the  Satellite 
Store  separate  from  the  bookkeeping  and  accounting  records  of  all  Traditional  Store(s)" 
o\vned  by  the  Franchisee  or  its  Affiliate(s).  TTie  Franchisee  further  agrees  to  keep 
separate  bookkeeping  and  accounting  records  to  differentiate  all  sales  and  operations  of 
the  Satellite  Store  from  all  sales  and  operations  of  the  Host  Facility,  if  any. 

^    ^   }^'    .    Transfer  by  Fr^nchi^ee.  SegtionJia^.  of  the  Agreement  shall  be  deleted  and  replaced 
by  the  following:  ^ 

The  proposed  transferee  agrees  to  operate  the  Satellite  Store  as  a  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Satellite  Store  and  agrees  to  satisfectorily  complete  the  initial 
training  program  described  in  the  then  current  form  of  franchise  agreement,  which 
framing  must  be  completed  by  the  transferee  prior  to  the  effectiveness  of  the  transfer; 

and  the  following  shall  be  added  as  a  new  Section  16.2  i- 
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I.  One  or  more  of  the  Franchisee's  Traditional  Agreements  for  the 

Franchisee  s  or  its  Affiliates'  Traditional  Store(s)  is  or  are  being  transferred  to  the  same 
proposed  transferee  of  the  Satellite  Store  simultaneously  with  and  as  part  of  the  same 
transaction  as  the  transfer  of  the  Satellite  Store. 

19.        Term.  SectionJTJ.  of  the  Agreement  shall  be  deleted  and  replaced  with  the  following: 

The  initial  term  of  this  Agreement  shall  e;q3ire  on  the  same  date  the  Traditional 
Agreement  governing  the  Franchisee's  or  its  Affiliates'  Traditional  Store  expires.  If  the 
Franchisee  together  with  its  Affiliates,  operates  more  than  one  Traditional  Store,  then  this 
Agreement  shall  expire  on  the  first  expiration  date  to  occur  taking  into  account  the 
expiration  dates  of  all  of  the  applicable  Traditional  Agreements. 

^f:  ^  .  Rights  Upon  Expiration.    TTie  following  shall  be  added  to  the  Agreement  as  new 
Sections  17.2  fanH  I7.2.g.  respectively: 

f  Has  complied  with  all  provisions  of  the  Franchisee's  or  its  Affiliates' 

Traditional  Agreement(s)  for  the  Franchisee's  or  its  Affiliates'  Traditional  Store(s)  during 
tiie  current  term  of  this  Agreement,  including  the  payment  on  a  timely  basis  of  all 
Royalties  and  other  fees  due  under  the  Traditional  Agreement(s);  and 

/'  ^^'  amounts  due  and  owing  pursuant  to  this  Agreement  and  pursuant  to 

all  Traditional  Agreement(s)  by  the  Franchisee  to  the  Franchisof  or  its  affiliates  or  to 
flurd  parties  whose  debts  or  obligations  the  Franchisor  has  guaranteed  on  behalf  of  the 
Franchisee,  if  any,  are  paid  in  full. 

.     ,     ^^'        Termination  by  Franchisor  -  Effective  Unon  Nnrir..    TTie  following  shall  be  added  to 
the  Agreement  as  new  Sections  181  j  18.1.k  and  18.1.1.  respectively: 

J-  Termination  of  Traditional  Agreement      If  any  of  the  Traditional 

Agreeinent(s)  between  the  Fiianchisor  and  the  Franchisee  or  its  Affiliates  for  any  of  die 
Traditional  Store(s)  expires  without  being  renewed  or  is  terminated  for  any  reason. 

.  ^-  Loss  of  Right  to  Ooerate  at  Host  Facility     If  the  Satellite  Store  is 

operated  at  a  Host  Facility,  if  the  Franchisee  loses  the  right  for  whatever  reason  to  operate 
the  Satellite  Store  at  the  Host  Facility. 

I  Transfer  of  Franchisee's  Traditional  Store  Without  Transfer  nf 

gatelhte  Store.  If  any  of  the  Franchisee's  or  its  Affiliates'  Traditional  Store(s)  or 
Traditional  Agreement(s),  is/are  transferred  in  any  manner  pursuant  to  a  transaction 
where  the  Satellite  Store  licensed  under  this  Agreement  is  not  transferred  in  full 
simultaneously  therewith  to  the  identical  transferee,  without  the  Franchisor's  prior 
written  consent. 

,    ..22.        TerminatJQp  by  Franchisor  -  ThJrtv  Davs  Nntic..    The  following  shall  be  added  to  the 
end  of  the  first  sentence  m  SssiisQiS^  of  the  Agreement: 

.except  for  the  breach  and  termination  of  any  of  the  Traditional  Agreement(s)  for 
Traditional  Store(s)  owned  by  the  Franchisee  or  its  Affiliates,  to  which  Section  18  1  i  of 

this  Acreement  shalt  nnntv  " '—^ 


L.y  this  Agreement  shall  apply. 
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^     .     ?•        Non-Competition  Duriny  Terin     The  following  phrase  shall  be  added  to  the  end  of 
Section  20. 1  of  the  Agreement: 

,  and  furUier  provided  that  the  term  "Competitive  Business"  shall  not  include  anv 
Traditional  Stores  operated  by  the  Franchisee  or  its  AflRliates  pursuant  to  duly  executed 
and  validly  e>asting  Franchise  Agreements  with  the  Franchisor. 

24.        Notice.   The  business  address  for  any  notices  mailed  pursuant  to  Section  22.12  of  the 
Agreement  shall  be  as  follows: 


2f-.  Franchisee  Representation.  The  person(s)  or  entity(ies)  executing  this  Addendum  as 
the  Franchisee  is  (are)  identical  to  or  are  Affiliates  of  the  person(s)  or  entity(ies)  who  executed  the 
Agreement. 

26.  Ratification.  Except  as  modified  in  this  Addendum,  all  terms,  conditions  and  obligations 
set  forth  m  the  Agreement  are  hereby  ratified  and  confinned  by  this  Addendum. 

IN  WITNESS  WHEREOF,  the  parties  have  executed  this  Addendum  effective  as  of  the 
day  of ,  20 .  


FRANCHISOR: 

ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY,  INC. 


By:_ 
Title: 


FRANCHISEE: 


Individually 

AND: 

(if  a  corporation  or  partnership) 


Company  Name 

By: 

Title:__ 


K^J      (mm) 
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EXHIBIT  I 


ADDENDUM  TO  FRANCHISE  AGREEMENT  -  TEMPORARY  STORES 
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ADDENDUM  TO 

FRANCHISE  AGREEMENT  -- 

ROCKY  MOUNTAIN  CHOCOLATE  FACTORY,  INC. 

TEMPORARY  STORE 

THIS  ADDENDUM  ("Addendum")  to  the  Franchise  Agreement  dated     20 

rifinft™  r  *?  ''  r'^lf^^t^  f  °^ '  20_  between  Rocky  Mounlib 

Chocolate  Factoiy,  Inc.  ("Franchisor")  and  the  undersigned  "Franchisee  "  TTie  following  amends  and 
Shall  be  mcoiporated  mto  the  Agreement.  In  the  event  of  any  conflict  between  the  terms  of  the 
Agreement  and  the  terms  of  this  Addendum,  the  terms  of  this  Addendum  shall  comrol.  All  capitalized 
terms  not  defined  m  this  Addendum  shall  have  the  respective  meanings  set  forth  in  the  Agreement  The 
Franchisor  and  the  Franchisee  agree  as  follows: 

«„,  ,J;,  Addition  of  Temporary  Store  to  Agreement  All  references  in  the  Agreement  to  the 
btore(s),  as  defined  m  Section  1.1  of  the  Agreement,  shall  be  changed  to  add  the  words  "and  Temporary 
More  immediately  after  each  such  reference.  Notwithstanding  anydiing  contained  in  the  preceding 
sentence  to  the  contrary,  all  references  to  "Stores"  in  Section  20.2  and  in  the  definition  of  "Competitive 
^usmess  in  Section  20.1  of  the  Agreement  shall  remain  unchanged  as  originally  stated.  Article  17  of  the 
Agreement  will  not  apply  to  the  Temporary  Store.  Except  as  may  be  otherwise  noted  herein  or  in  the 
Agreement,  all  applicable  terms,  conditions  and  requirements  set  forth  in  the  Agreement  applicable  to 
Stores  shdl  apply  to  Temporary  Stores.  The  Franchisor's  approval  of  the  operation  of  a  Temporarv  Store 
as  required  pursuant  to  Sectionl2ofthe  Agreement,  is  hereby  granted.     .  r      .  , 

2.         Definition  of  Temporary  Store/Term/Franchised  Location  The  Franchisor  and  the 

rS^nmA^'t^^^  Franchisee's  'Temporary  Store"  shall  be  defined  as  a  ROCKY  MOUNTAIN 

t  ^     FACTORY  Store  which  is  open  for  business  for  not  more  than  30  consecutive  days  at  the 

same  Franchised  Location.  The  Temporary  Store  will  be  open  on  the  following  date(s)  at  the  Franchised 

Location(s)  listed  next  to  the  date(s)' 


The  term  of  this 


Xjj     j iTii : ; — ; — - •   i"c  icrin  oi  mis 

Addendum  shall  expire  on  the  last  date  set  forth  in  the  immediately  preceding  sentence,  unless  the 
Agreement  is  terminated  earlier  as  provided  therein,  In  no  event  will  the  term  of  this  Addendum  extend 
beyondthe  term  of  the  Agreement.  If  the  Agreement  is  in  effect  and  no  evems  of  defeult  have  occurred 
then  this  Addendum  may  be  renewed  in  a  writing  signed  by  all  parties  which  specifies  the  Franchised 
Location(s)  and  dates  the  Temporary  Store  will  be  operating,  If  applicable,  the  Franchised  Location(s) 
is/are.  located  at,  m  or  adjacent  to  the  following  facility  ("Host  Facility"): _ 

The  Franchisee  acknowledges  and  agrees  that  the  Franchised  Location(s)  of  its  Temporary  Store  shall  not 
be  located  within  any  protected  territories  of  other  fi-anchisees  of  the  Franchisor. 

3.  Waiver  of  Fees.  The  parties  acknowledge  that  no  initial  fi-anchise  fee  shall  be  charged 

tor  entering  into  this  Addendum  and  that  the  Franchisee  will  not  be  required  to  spend  any  amounts  on 
local  advertising  of  the  Temporary  Store  or  participate  in  any  regional  advertising  programs  or 
cooperatives  with  respect  to  the  Temporary  Store.  The  Franchisee  will  be  required  to  pay  the  Marketing 
and  Promotion  Fee  with  respect  to  Gross  Retail  Sales  generated  by  the  Temporary  Store,  however 
pursuant  to  the  terms  of  the  Agreement.  j  >  , 

^-  Approval  of  Lease.  The  parties  confirm  that  the  provisions  of  Section  5  1  of  the 
Agreement  requiring  the  Franchisor's  prior  written  approval  of  a  lease  will  apply  to  the  Franchised 
Location  of  the  Temporary  Store.  If  the  placement  and  operation  of  the  Temporary  Store  in  or  in 
connection  wth  a  Host  Facility  requires  the  consent  of  the  owner,  franchisor  or  licensor  of  the  Host 
Facility,  the  Franchisee  hereby  represents  and  warrants  that  such  consent  has  been  obtained  in  writing. 
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and  such  representation  is  a  condition  precedent  to  the  grant  of  the  Franchisee's  right  to  establish  and 
operate  the  Temporary  Store. 

^'  Initial  Training  Program     Statements  in  Sections  5.6.  6J.  and  6J  of  the  Agreement 

related  to  the  completion  of  the  initial  training  program  shall  not  be  applicable  to  the  Temporary  Store 
msofer  as  no  additional  personnel  of  the  Franchisee  will  be  required  to  attend  the  Franchisor's  initial 
framing  program  as  a  condition  precedent  to  the  grant  of  the  Franchisee's  right  to  operate  the  Temporary 
Store,  but  the  person  designated  by  the  Franchisee  to  assume  primary  responsibility  for  the  management 
ot  the  Temporary  Store  will  be  required  to  have  successfully  completed  the  initial  training  program. 

^'  Development  and  Operation.^     Sections  7. la.  ^  and  j"  and  Section  10  1  f  of  the 

Agreement  shall  not  apply  to  the  Temporary  Store.  The  Franchisee  agrees  to  comply  with  all  of  the 
Franchisor's  standards  and  specifications  for  Temporary  Stores  as  they  exist  from  time  to  time,  including 
standards  and  specifications  for  carts. 

7.  Royalty.  The  following  shall  be  added  at  the  end  of  Section  Il.I  of  the  Agreement: 

Further,  the  Franchisee  agrees  to  report  all  Gross  Retail  Sales,  defined  in  Section  11.2 
below,  generated  from  or  through  its  Temporary  Store  separate  and  apart  from  reports  of 
Its  Gross  Retail  Sales  generated  from  or  through  its  traditional  Store(s). 

*•  Franchisee  Reports.  The  following  sentence  shall  be  added  to  the  end  of  Section  15  1 

of  the  Agreement:  ' 

The  Franchisee  agrees  to  keep  the  bookkeeping  and  accounting  records  for  the 
Temporary  Store  separate  from  the  bookkeeping  and  accounting  records  of  all  other 
Store(s)  owned  by  the  Franchisee..  The  Franchisee  further  agrees  to  keep  separate 
bookkeeping  and  accounting  records  to  differentiate  all  sales  and  operations  of  the 
Temporary  Store  from  all  sales  and  operations  of  the  Host  Facility,  if  any. 

^     .     ^-  Pre-Conditions  to  Franchisee's  Transfer     The  following  shall  be  added  as  a  new 

Section  16.2.i: 

i.  The  Franchisee's  traditional  Store  and  Temporary  Store  are  being 

transferred  to  the  same  proposed  transferee  simultaneously  and  as  part  of  the  same 
transaction. 

,    ,     1^-        Termination  bv  Franchisor  .  Effective  Upon  Nnt.VA    The  following  shall  be  added  to 
the  Agreement  as  new  Sections  18. 1  i  and  IS.l.k.  respectively: 

J  Loss  of  Right  to  Operate  at  Host  Facility    If  the  Temporary  Store  is 

operated  at  a  Host  Facility,  if  the  Franchisee  loses  the  right  for  whatever  reason  to  operate 
the  Temporary  Store  at  the  Host  Facility. 

^-  Transfer  of  Franchiseft's  Traditional  Store  Without  Transfer  f>f 

Temporary  Store.  If  the  traditional  Store  governed  by  this  Agreement  is  transferred  in 
any  manner  pursuant  to  a  transaction  where  the  Temporary  Store  licensed  under  the 
Addendum  to  this  Agreement  is  not  transferred  in  full  simultaneously  therewith  to  the 
identical  transferee. 
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^}'        Insurance  Coverage.    The  Franchisee  shall  not  be  required  to  obtain  all-risk  personal 
property  insurance  for  the  Temporary  Store  and  accordingly.  Section  21  Hiv^  shall  be  deleted. 

1^-        Franchisee  Representation    TTie  person(s)  or  entity(ies)  executing  this  Addendum  as 
the  Franchisee  is  (are)  identical  to  the  person(s)  or  entity(ies)  who  executed  the  Agreement. 

13.        Ratification.  Except  as  modified  in  this  Addendum,  all  terms,  conditions  and  obligations 
set  forth  in  the  Agreement  are  hereby  ratified  and  confiimed  by  this  Addendum. 

IN  WITNESS  WHEREOF,  the  parties  have  executed  this  Addendum  effective  as  of  the 
day  of _,  20 .  

FRANCHISOR: 

ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY,  INC 

By: . . 

Title: 


/      -,        (6/1/03) 


FRANCHISEE: 


Individually 

AND: 

(if  a  corporation  or  partnership) 


Company  Name 

By: 

Title: 
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EXHIBIT  J 


ADDENDA  TO  FRANCfflSE  AGREEMENT  -  RENEWAL  AND  TRANSFER 
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AMENDMENT  TO 
ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  FRANCHISE  AGREEMENT 

(RENEWAL) 

ROCKY  MOUNTAIN  CHOCOLATE  FACTORY,  INC  ("Franchisor")  and 

("Franchisee'*)  are  signing  a  Rocky  Mountain  Chocolate 


Factor)-  Franchise  Agreement  ("Agreement")  contemporaneously  herewith  and  desire  to  supplement  and 
amend  certain  terms  and  conditions  of  such  Agreement  by  this  Amendment  to  Rocky  Mountain 
Chocolate  Factory  Franchise  Agreement  ("Amendment").  Initial  capitalized  terms  not  otherwise  defined 
herein  shall  have  the  same  meanings  as  set  forth  in  the  Agreement.  The  parties  therefore  agree  as  follows: 


1. 


Initial  Franchise  Fee    Section  4.1  is  deleted  in  its  entirety. 


2'  Approval  of  Lease.   Sections,!  shall  apply  according  to  its  terms  to  all  lease  renewals 

and  purchase  agreements  for  the  Franchised  Location  which  are  executed  during  the  term  of  the 
Agreement. 

3'  Commencement  of  Operations.  Section  5.6  is  deleted  in  its  entirety. 

4-  Training.  SecdonsAl  and  £2  are  deleted  in  their  entirety. 

5.  Development  Assistance.  Article?  is  deleted  in  its  entirety. 

.  6-  Upgrading  and  Remodeling.  In  accordance  with  Section  lO.l.j  of  the  Agreement, 
Franchisee  is  required  to  remodel  the  Franchisee's  Store  to  current  design  specifications  which  includes 
the  following  changes  to  be  completed  no  later  than  6  months  from  date  of  receipt  of  the  Agreement  and 
this  Amendment  for  signature:  ^ ^____ 

7-  Monthly  Royalty.  All  of  Section  II.  1  of  the  Agreement  shall  be  deleted  except  for  the 

first  sentence,  which  shall  remain  as  written. 

8.  Release.  Franchisee  for  itself,  its  successors,  assigns,  agents,  representatives,  employees, 

officers  and  directors,  hereby  fully  and  forever  unconditionally  releases  and  discharges  Franchisor  and  its 
successors,  assigns,  agents,  representatives,  employees,  officers  and  directors  (collectively  referred  to  as 
"Franchisor's  Affiliates")  fix^m  any  and  all  claims,  demands,  obligations,  actions,  liabilities  and  damages 
of  eveiy  kind  and  nature  whatsoever,  in  law  or  in  equity,  whether  known  or  unknown  to  it,  which  it  may 
now  have  against  Franchisor  or  Franchisor's  Affiliates,  or  which  may  hereafter  be  discovered,  in 
connection  with,  as  a  result  o:^  or  in  any  way  arising  from,  any  relationship  or  transaction  with  Franchisor 
or  Franchisor's  Affiliates,  however  characterized  or  described,  which  relates  in  any  way  to  the  previous 

franchise  agreement  dated ^  between  Franchisee  and  Franchisor  or  the  former  franchise 

relationship,  from  the  beginning  of  time  until  the  date  of  this  Agreement. 

9-  Successor  Fee.  Franchisor  acknowledges  receipt  of  $100  from  Franchisee  in  payment  of 
the  successor  fianchise  fee, 

10-  Inconsistent  Terms.  The  terms  and  conditions  of  this  Amendment  are  in  addition  to  or 
in  explanation  of  the  existing  terms  and  conditions  of  the  Agreement  and  shall  prevail  over  and  supersede 
any  inconsistent  terms  and  conditions  thereof 
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Fully  executed  this dav  of 


^20. 


ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY,  INC. 

Bv: 

Bryan  J.  Merryman 
Chief  Operating  Officer 

FRANCHISEE: 

,  Individually 

,  Individually 

AND: 

Company  Name 

Bv: 

Title: 

o 


(6/1/03) 
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AMENDMENT  TO 
ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  FRANCHISE  AGREEMENT 

(TRANSFER) 

ROCKY  MOUNTAIN  CHOCOLATC  FACTORY,  INC.  ("Franchisor")  and 

_ _ ("Franchisee")  are  signing  a  Rocky  Mountain  Chocolate 

^actOIy  Franchise  Agreement  ("Agreement")  contemporaneously  herewith  and  desire  to  supplement  and 
amend  certam  terms  and  conditions  of  such  Agreement  by  this  Amendment  to  Rocky  Mountain 
Chocolate  Factory  Franchise  Agreement  ("Amendment"),  toitial  capitalized  terms  not  othemise  defined 
herem  shall  have  the  same  meanings  as  set  forth  in  the  Agreement.  The  parties  therefore  agree  as  follows- 


1. 


Initial  Franchise*  F«>o   Section  4.1  is  deleted  in  its  entirety. 


.  \  Approval  of  L^qse.  S^ptioqS.l  shall  apply  according  to  its  terms  to  all  lease  renewals 
and  purchase  agreements  for  the  Franchised  Location  which  are  executed  during  the  term  of  the 
Agreement. 

,    ,  ,.  ^'  Commencement  of  Oneratinns  Section  5.6  is  deleted  in  its  entirety  and  replaced  with 

the  following:  *^ 

Franchisee  agrees  that  there  will  be  no  interruption  in  the  day-to-day  operation  of 
the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  'due  to  the  change  in 
ownership  of  the  Store  from  its  previous  owner  to  Franchisee. 

4.  Training.  The  last  sentence  in  Section  6.1  is  deleted  and  replaced  with  the  following: 

At  least  one  individual  must  successfully  complete  the  initial  training  program 
before  the  Franchisee  begins  operating  the  ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY  Store.  If  Franchisor  does  not  have  a  training  program  scheduled  prior  to 
transfer  so  Franchisee  can  attend  timely,  at  least  one  individual  must  successfully 
complete  the  first  scheduled  initial  training  program  after  the  Franchisee  begins  operatinc 
the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store. 

5-  Development  Assistance.  Article?  is  deleted  in  its  entirety. 

^'  Upgrading  and  Remodeling.    In  accordance  with  Section  lO.l.i  of  the  Agreement, 

Franchisor  hereby  notifies  Franchisee  that  Franchisee. is  required  to  remodel  the  Franchisee's  Store  to 
current  design  specifications  which  includes  the  following  items  no  later  than  6  months  from  the  date  of 
transfer: 

7.  Monthly  Royalty.  All  of  SectisniiJ.  of  the  Agreement  shall  be  deleted  except  for  the 
first  sentence,  which  shall  remain  as  written. 

8.  Transfer  fee.  Franchisor  acknowledges  receipt  of  $ from  Franchisee  or 

from  the  seller  on  behalf  of  Franchisee,  in  payment  of  the  transfer  fee. 

^*  .  Inconsistent  Terms.  The  terms  and  conditions  of  this  Amendment  are  in  addition  to  or 
in  explanation  of  the  existing  terms  and  conditions  of  the  Agreement  and  shall  prevail  over  and  supersede 
any  inconsistent  terms  and  conditions  thereof 
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Fully  executed  this day  of. 


,20 


ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY,  INC. 


By:. 


Bryan  J.  Merryman 
Chief  Operating  Officer 


FRANCHISEE; 


_,  Individually 


(6/1/03) 


o 


AND: 

Company  Name 

Bv: 

Title: 
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CLOSING  ACKNOWLEDGMENT 
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ROCKY  MOUNTAIN  CHOCOLATE  FACTORY,  INC.  I  ^ 

CLOSINC  ArKNOwi.r.nnifMFMT 

i.  h..  H  ""  ""^ '°  '°™"  ""'  >""  '''™*"  "  PTOliaM  a  Itocky  Mpunlam  Chocolaie  Faam  Im:  CRMCF"!  franchise 

representame  of  RMCF.  except  as  may  be  set  forth  in  Item  19  of  the  Unifonn  Fianchise  Offering  Cireular. 

CHOCOLATE  FACTORY  w'^^,  ^"^^"''T'"''. 'Jf^'^''"'  °'  predictions  of  how  well  my  ROCKY  MOUNTAIN 
RMCF  ^^^°^^  ^'"'^  '"'"  P^'f^""  fi"^C'^»y  fron,  any  officer,  employee,  agent  or  sales  representaUve  of 

andoperatemyRiSSti;S^ZiSSX^'SSY^^^^^ 

CHOCOLATE  fIctORY  sfo^  Tl!^?^  '"'!  ^1'''  ^'^'""^  ^''  ^  ^^^^^  ==''«  ^«^  '"J'  ^OCKY  MOUNTAIN 
siiitablSte      '^^^^^^  ^'°"''  •'"'  ^  ""derstand  that  I  am  responsible  for  the  final  decision  regarding  the  selection  of  a 

CHOCOLAIE  FiCToS^ScMs^A^rnf"'  "' ^""^  "'"''  ""  "°*  """'"''  "  ''^  ^^^^'^  ^^"^^^ 
)     Agreement  are  noinS^l:'"'  ""''  "^'  ''"^  °'  *^  ^^^^'^  ^^"^^  CHOCOLATE  FACTORY  Franchise 

«,Kc.,n.-^;  K  •  ^  ""^,*'^'^"<^  **3*  "»y  investment  in  a  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  contains 
substantial  business  nsks  and  that  there  is  no  guarantee  that  it  will  be  profitable.  i-aciuky  btore  contains 

nrnH„r,c  L^  ^-  ^*''^?''f*8®  *^'  ^^F  teservcs  the  right  to  distribute,  and  mav  presently  be  distributing  the  same 
aTeSve  11"^!!!^ f  :'k  7  ''^^''I  'FOUNTAIN  CHOCOLATE  FACTORY  Store  Jll  offerTd  sS,  AtTugh 
alternauve  channels  of  distnbuuon  usmg  the  Marks  and  the  Licensed  Methods,  at  any  location.  ^ 

»ii  „..»  ^'  ^  .I'av*  be«n  advised  by  RMCF  and  its  representatives  to  seek  professional  legal  and  financial  advice  in 

all  matters  concermng  the  purchase  of  my  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  S(Se 

in  I,    o  ^  «        ^  acknowledge  that  the  success  of  my  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  deoends 

CHOCOLJlBFA^Slt^  '^'"  "^  "'^  '  """  "  ""  '"■"''"°  "  ">  '"^'^  MOUNTAIN 

Dated: .  20 

FRANCHISEE  FRANCHISEE 


u 


^Prinl  Name)  (if  a  cotporaUon  or  partnership)  (Print  Name)  Individually 

• ■ ■ (Print  Name)  Individually 

(6/1/03) 
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RECEIPT  i^O- 

(Return  this  copy  to  us) 

TS?,,^^'^^^^  CIRCULAR  SUMMARIZES  CERTAIN  PROVISIONS  OF  THF  FRANrHTCi: 
^S=S.rA^.Ser^^^^^  LANO^S^^R^Io^S^S^^ 

ZomT^cmc^l^''?^^^^  '^^™^^'  ^^-  ^^^^^s  YOU  a  franchise,  rocky 

YOUBY ™^iSkt^I^^^^      '  "^^  ^^°^°^  ™^  OFFERING  CIRCULAR  TO 

A.  THE  FIRST  PERSONAL  MEETING  TO  DISCUSS  OUR  FRANCHISE;  OR 

B.  TEN  BUSINESS  DAYS  BEFORE  SIGNING  OF  A  BINDING  AGREEMENT;  OR 

^'         ™TO^S  ''^''^  ^^"^""^  ^  ''''™^''''  ™  ^^^""^  MOUNTAIN  CHOCOLATE 

SL^Ax^n^cl^..^^^^  ^  FRANCHISE  AGREEMENT  CONTAINING  ALL  MATERIAL 
TERMS  AT  LEAST  FIVE  BUSINESS  DAYS  BEFORE  YOU  SIGN  A  FRAScmSE  AGREEmS?^ 

Cm^r^rn*?^  ^M^:!fJ^»^°^^^^^  FACTORY.  INC  DOES  NOT  DELIVER  THIS  OFFERING 

SS^   OM^^OM^'f  ^nn^^^J^^^  ^  ^^^^  ^^  MISLEADING  STAtSS^  STa 
MATERIAL   OMISSION.   A    VIOLATION   OF   FEDERAL   AND    STATF   TAW   mav   uax/c 

^ceS'e^^SnL^^^^^^^^^  ^pT\^'-  ""*°r  ^  *^  '^P^'^^^^  ^*«  ^^'^^  i'J^ntifi^d  on  Exhibit  A  to 
receive  service  of  process  for  Rocky  Mountain  Chocolate  Factory.  Inc.  in  the  particular  state. 

LtfedTefoLilJSb.^^^^^^^  Offering  Circular  dated  June  16.  2003.  T.is  Offering  Circular 

A  List  of  State  Agencies/Agents  for  Service  of  Process 

B  Franchise  Agreement 

C  List  of  Franchisees 

D  Franchisees  Who  Have  Left  the  System 

E  Financial  Statements 

F  Operations  Manual  Table  of  Contents 

G  Sublease  and  Assignment  Agreements 

H  Addendum  to  Franchise  Agreement  -  Satellite  Stores 

1  Addendum  to  Franchise  Agreement  -  Temporary  Stores 

J  Addenda  to  Franchise  Agreement  ^  Renewal  and  Transfer 

K.  Closing  Acknowledgment 

L  Receipt  of  Offering  Circular 


Date 


Prospective  Franchisee 


Print  Name 
(CA  6/1/03)  S00988 
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ITEM  23 

RECEIPT 

(Keep  this  copy  for  your  records) 

THIS  OFFERING  CIRCULAR  SUMMARIZES  CERTAIN  PROVISIONS  OF  THE  FRANCHISE 
AGREEMENT  AND  OTHER  INFORMATION  IN  PLAIN  LANGUAGE.  READ  THIS  OFFERING 
CIRCULAR  AND  ALL  AGREEMENTS  CAREFULLY. 

IF  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY,  INC.  OFFERS  YOU  A  FRANCHISE,  ROCKY 
MOUNTAIN  CHOCOLATE  FACTORY,  INC.  MUST  PROVIDE  THIS  OFFERING  CIRCULAR  TO 
YOU  BY  THE  EARLIEST  OF; 

A.  THE  FIRST  PERSONAL  MEETING  TO  DISCUSS  OUR  FRANCHISE;  OR 

B.  TEN  BUSINESS  DAYS  BEFORE  SIGNING  OF  A  BINDING  AGREEMENT;  OR 

C.  TEN  BUSINESS  DAYS  BEFORE  ANY  PAYMENT  TO  ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY,  INC, 

YOU  MUST  ALSO  RECEIVE  A  FRANCHISE  AGREEMENT  CONTAINING  ALL  MATERIAL 
TERMS  AT  LEAST  FIVE  BUSINESS  DAYS  BEFORE  YOU  SIGN  A  FRANCHISE  AGREEMENT. 

IF  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY,  INC.  DOES  NOT  DELIVER  THIS  OFFERING 
CIRCULAR  ON  TIME  OR  IF  IT  CONTAINS  A  FALSE  OR  MISLEADING  STATEMENT,  OR  A 
MATERIAL  OMISSION,  A  VIOLATION  OF  FEDERAL  AND  STATE  LAW  MAY  HAVE 
OCCURRED  AND  SHOULD  BE  REPORTED  TO  THE  FEDERAL  TRADE  COMMISSION, 
WASHINGTON  D.C.  20580  AND  THE  APPROPRIATE  STATE  AGENCY  IDENTIFIED  ON 
EXHIBIT  A. 

Rocky  Mountain  Chocolate  Factory,  Inc.  authorizes  the  respective  state  agents  identified  on  Exhibit  A  to 
receive  service  of  process  for  Rotky  Mountain  Chocolate  Factory,  Inc.  in  the  particular  state. 

I  have  received  a  Uniform  Franchise  Offering  Circular  dated  June  16,  2003.  This  Offering  Circular 
included  the  following  Exhibits: 

A  List  of  State  Agencies/Agents  for  Service  of  Process 

B  Franchise  Agreement 

C  List  of  Franchisees 

D  Franchisees  Who  Have  Left  the  System 

E  Financial  Statements 

F  Operations  Manual  Table  of  Contents 

G  Sublease  and  Assignment  Agreements 

H  Addendum  to  Franchise  Agreement  -  Satellite  Stores 

I  Addendum  to  Franchise  Agreement  -  Temporary  Stores 

J  Addenda  to  Franchise  Agreement  -  Renewal  and  Transfer 

K  Closing  Acknowledgment 

L  Receipt  of  Offering  Circular 


Date  Prospective  Franchisee 


Print  Name 

S00989 


(CA  6/1/03) 
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ROCKY  MOUNTAIN  CHOCOLATE  FACTORY 
FRANCHISE  AGREEMENT 


EXHIBIT  "2" 


Franchisee:, 
Date: ' 


Fianchised  Location: 
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ROCKY  MOUNTAIN  CHOCOLATE  FACTORY,  INC. 
FRANCHISE  AGREEMENT 


THIS  AGREEMENT  (the  "Agreement")  is  made  this day  of ,  20 ,  by 

and  between  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY,  INC.,  a  Colorado  corporation,  located  at 

265  Turner  Drive,  Durango,  Colorado  81303  (the  "Franchisor")  and 

_,  located  at 


(the  "Franchisee"),  who,  on  the  basis  of  the  following 


understandings  and  agreements,  agree  as  follows: 

1.      PURPOSE 

1,1  The  Franchisor  has  developed  methods  for  establishing,  operating  and  promoting  retail 
stores  selling  gourmet  chocolates  and  other  premium  confectionery  products  ("ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Stores"  or  "Stores")  using  the  service  mark  "ROCKY  MOUNTAIN. 
CHOCOLATE  FACTORY"  and  related  trade  names  and  trademarks  ("Marks")  and  the  Franchisor's 
proprietary  methods  of  doing  business  (the  "Licensed  Methods"). 

L2.  The  Franchisor  grants  the  right  to  others  to  develop  and  operate  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Stores,  under  the  Marks  and  pursuant  to  the  Licensed  Methods. 

1.3,  The  Franchisee  desires  to  establish  a  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY 
Store  at  a  location  identified  herein  or  to  be  later  identified,  and  the  Franchisor  desires  to  grant  the 
Franchisee  the  right  to  operate  a  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  at  such  location 
under  the  terms  and  conditions  which  are  contained  in  this  Agreement. 

2.       GRANT  OF  FRANCHISE 

2.1.  Grant  of  Franchise. 

The  Franchisor  grants  to  the  Franchisee,  and  the  Franchisee  accepts  from  the  Franchisor,  the  right 
to  use  the  Marks  and  Licensed  Methods  in  connection  with  the  establishment  and  operation  of  a  ROCKY 
MOUNTAIN  CHOCOLATE  FACTORY  Store,  at  the  location  described  in  Articles  of  this  Agtieement. 
The  Franchisee  agrees  to  use  the  Marks  and  Licensed  Methods,  as  they  may  be  changed,  improved,  and 
further  developed  by  the  Franchisor  from  time  to  time,  only  in  accordance  with  the  terms  and  conditions 
of  this  Agreement. 

2.2.  Scope  of  Franchise  Operations. 

The  Franchisee  agrees  at  all  times  to  feith&Ily,  honestly  and  diligently  perform  the  Franchisee's 
obligations  hereunder,  and  to  continuously  exert  best  efforts  to  promote  the  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store.  The  Franchisee  agrees  to  utilize  the  Marks  and  Licensed  Methods  to 
operate  all  aspects  of  the  business  franchised  hereunder  in  accordance  with  the  methods  and  systems 
developed  and  prescribed  from  time  to  time  by  the  Franchisor,  all  of  which  are  a  part  of  the  Licensed 
Methods.  The  Franchisee's  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  shall  offer  such 
products  and  services  as  the  Franchisor  shall  designate  and  shall  be  restricted  from  manu&cturing, 
offering  or  selling  any  products  or  services  not  previously  approved  by  the  Franchisor  in  writing.  The 
Franchisee  is  required  to  devote  a  minimum  of  50%  of  all  retail  display  space  to  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  brand  assorted  bulk  chocolates  and  boxed  and  packaged  candies.  The 
Franchisee's    ROCKY    MOUNTAIN    CHOCOLATE    FACTORY    Store    must    feature    ROCKY 
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MOUNTAIN  CHOCOLATE  FACTORY  brand  candy  manufactured  by  the  Franchisor  or  its  designees 
("Factory  Candy")  and  related  nonconfectionery  items  ("Items")  approved  by  the  Franchisor  in  writing. 
Depending  on  the.  retail  environment  and  the  configuration  of  the  Store,  the  Franchisee  may  also  be 
permitted  to  make,  offer  and  sell  store-made  candies  ("Store  Candy")  prepared  in  accordance  with 
r6cipes  and  techniques  set  forth  in  the  Operations  Manual,  as  that  term  is  defined  in  Section  8.1.  Some 
Stores  do  not  offer  Store  Candy. 

3,      FJRANCHISED  LOCATION  AND  DESIGNATED  AREA 

3.1.  Franchised  Location. 

The  Franchisee  is  granted  the  right  and  franchise  to  own  and  operate  one  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store  at  the  address  and  location  which  shall  be  set  forth  in  Exhibit  L  attached 
hereto  ("Franchised  Location").  The  tjpe  of  Store  configuration  shall  also  be  set  forth  in  Exhibit  L 
attached  hereto.  Some  smaller  Stores  are  designated  as  "Kiosks"  or  "Kiosk  Stores"  in  this  Agreement 
and  all  references  to  "Stores"  include  Kiosk  Stores. 

3.2.  Limitation  on  Franchise  Rights:  Relocation. 

The  rights  that  are  hereby  granted  to  fhe  Franchisee  are  for  the  specific  Franchised  Location  and 
cannot  be  transferred  to  an  alternative  Franchised  Location,  or  any  other  location,  without  the  prior 
written  approval  of  the  Franchisor.  If  the  Franchisee  has  operated  a  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store  for  not  less  tiian  12  months  and  desires  to  relocate  it  to  an  alternative 
site,  the  Franchisee  must  set  forth  its  reasons  for  requesting  the  relocation  in  writing  to  the  Franchisor, 
)  along  with  a  proposed  new  location.  The  Franchisor  will  have  30  days  from  receipt  of  the  Franchisee's 
written  request  to  respond.  If  the  Franchisor  approves  the  relocation  and  the  proposed  new  location,  and  if 
the  ownership  of  the  Franchisee  does  not  change  in  any  respect  from  the  ownership  of  the  Franchisee 
before  the  relocation,  then  the  Franchisee  may  move  its  Store  to  the  new  approved  location,  provided  that 
the  Franchisee  signs  the  Franchisor's  then  current  form  of  Franchise  Agreement  and  opens  Ihe  Store  at  the 
new  location  within  12  months  after  the  Store  closes  at  its  former  Franchised  Location.  In  addition,  the 
Franchisee  will  be  required  to  pay  a  nonrefundable  design  fee  of  $2,500  to  the  Franchisor  for  the 
Franchisor's  Store  designers  to  design  the  layout  of  the  Franchisee's  new  Store  location,  A  similar  design 
fee  will  also  apply  if  die  Franchisee  requests  design  assistance  in  remodeling  its  Store  at  any  time  during 
the  term  of  this  Agreement.  See  Section  5.2  below.  The  Marks  and  Licensed  Methods  are  Iicense,d  to  the 
Franchisee  for  the  operation  of  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  only  at  the 
Franchised  Location;  therefore,  the  Franchisee  may  not  operate  food  carts,  participate  in  food  festivals  or 
offer  any  other  type  of  off-site  food  services  using  the  Marks  and  Licensed  Methods  without  the  prior 
written  consent  of  the  Franchisor,  in  which  case  the  Franchisor  and  the  Franchisee  shall  execute  an 
addendum  to  this  Agreement  relating  to  the  operation  of  "Satellite  Stores"  (if  this  Agreement  governs  the 
operation  of  a  traditional  Store,  any  Satellite  Store(s)  shall  be  governed  by  separate  Franchise 
Agreements)  or  "Temporary  Stores." 

3.3.  Franchisor's  Reservation  of  Rights. 

The  Franchisee  acknowledges  that  the  franchise  granted  hereunder  is  non-exclxxsive  and  that  the 
Franchisor  retains  the  rights,  among  others:  (1)  to  use,  and  to  license  others  to  use,  the  Marks  and 
Licensed  Methods  for  the  operation  of  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Stores,  Kiosk 
Stores,  Satellite  Stores  and  Temporary  Stores,  at  any  location  other  than  at  the  Franchised  Location;  (2)  to 
-  {_J  use  the  Marks  and  Licensed  Methods  to  identify  services  and  products,  promotional  and  marketing  efforts 
or  related  items,  and  to  identify  products  and  services  similar  to  those  which  the  Franchisee  will  sell,  but 
made  available  through  alternative  channels  of  distribution  other  than  through  traditional  ROCKY 
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MOUNTAIN  CHOCOLATE  FACTORY  Stores,  at  any  location  other  than  at  the  Franchised  Location, 
including,  but  not  limited  to,  through  Satellite  Stores,  Temporary  Stores,  Kiosk  Stores,  by  way  of  mail 
order,  (including  electronic  mail  order),  the  Internet,  catalog,  television,  retail  store  display  or  through  the 
wholesale  sale  of  its  products  to  unrelated  retail  outlets  or  to  candy  distributors  or  outlets  located  in 
stadiums,  arenas,  airports,  turnpike  rest  stops  or  supermarkets;  and  (3)  to  use  and  license  the  use  of  other 
proprietary  marks  or  methods  in  connection  with  the  sale  of  products  and  services  similar  to  those  which 
the  Franchisee  will  sell  or  in  comiection  with  the  operation  of  retail  stores  selling  gourmet  chocolates  or 
other  premium  confectionery  products,  at  any  location  other  than  at  the  Franchised  Location,  which  stores 
are  the  same  as,  or  similar  to,  or  different  from  a  traditional  ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY  Store  or  a  Satellite  Store,  a  Temporary  Store  or  a  Kiosk  Store,  on  any  terms  and  conditions  as 
the  Franchisor  deems  advisable,  and  without  granting  the  Franchisee  any  rights  therein. 

4.       INITIAL  FRANCHISE  FEE 

4.1.      Initial  Franchise  Fee. 

In  consideration  for  the  right  to  develop  and  operate  one  ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY  Store,  the  Franchisee  agrees  to  pay  to  the  Franchisor  an  initial  franchise  fee  in  the  amount  set 
forth  in  Exhibit  I  attached  hereto,  $5,000  of  which  is  due  and  payable  as  of  the  date  of  execution  of  this 
Agreement,  with  the  balance  due  and  payable  at  the  earlier  of  (a)  120  days  from  the  date  this  Agreement 
is  executed  or  (b)  the  date  that  a  lease  is  executed  for  a  Franchised  Location  that  has  been  approved  by  the 
Franchisor.  The  Franchisee  acknowledges  and  agrees  that  the  initial  franchise  fee  represents  payment  for 
the  initial  grant  of  the  rights  to  use  the  Marks  and  Licensed  Methods,  that  the  Franchisor  has  earned  the 
initial  franchise  fee  upon  receipt  thereof  and  that  the  fee  is  under  no  circumstances  refundable  to  the 
Franchisee  after  it  is  paid,  unless  otherwise  specifically  set  forth  in  this  Agreement.  If  a  transfer  occurs, 
no  initial  franchise  fee  shall  be  due  at  the  time  that  the  Franchisee  transfers  the  Store  to  another  party,  but 
a  transfer  fee  will  apply  as  set  forth  in  Section  16.2  of  this  Agreement. 

5.      DEVELOPMENT  OF  FRANCHISED  LOCATION 

5,1,      Approval  of  Lease. 

The  Franchisee  shall  obtain  the  Franchisor's  prior  written  approval  before  executing  any  lease  or 
purchase  agreement  for  the  Franchised  Location.  Any  lease  for  the  Franchised  Location  shall,  at  the 
option  of  the  Franchisor,  contain  provisions  including:  (1)  allowing  for  assignment  of  the  lease  to  the 
Franchisor  in  the  event  tixat  this  Agreement  is  terminated  or  not  renewed  for  any  reason;  (2)  giving  the 
Franchisor  the  right  to  cure  any  default  by  the  Franchisee  under  such  lease;  and/or  (3)  providing  the 
Franchisor  with  the  right,  exercisable  upon  and  as  a  condition  of  the  approval  of  the  Franchised  Location, 
to  execute  the  lease  agreement  or  other  document  providing  entitiement  to  the  use  of  the  Franchised 
Location  in  its  own  name  or  jointly  with  the  Franchisee  as  lessee  and,  upon  the  exercise  of  such  option, 
the  Franchisor  shall  provide  the  Franchisee  with  the  right  to  use  the  premises  as  its  sublessee,  assignee,  or 
other  similar  capacity  upon  the  same  terms  and  conditions  as  obtained  by  the  Franchisor.  The  Franchisor 
may  choose  to  hire  a  third  party  professional  to  negotiate  the  Franchisee's  lease  and  the  Franchisee  agrees 
to  reimburse  the  Franchisor  for  its  actual  costs  associated  with  any  such  negotiation.  The  Franchisee  shall 
deliver  a  copy  of  the  signed  lease  for  the  Franchised  Location  to  the  Franchisor  within  15  days  of  its 
execution.  The  Franchisee  acknowledges  that  approval  of  a  lease  for  the  Franchised  Location  by  the 
Franchisor  does  not  constitute  a  recommendation,  endorsement  or  guarantee  by  the  Franchisor  of  the 
suitability  of  the  location  or  the  lease  and  the  Franchisee  should  take  all  steps  necessary  to  ascertain 
V_  J       whether  such  location  and  lease  are  acceptable  to  the  Franchisee. 
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5.2,  Conversion  and  Design. 

The  Franchisee  acknowledges  that  the  layout,  design,  decoration  and  color  scheme  of  ROCKY 
MOUNTAIN  CHOCOLATE  FACTORY  Stor^  are  an  integral  part  of  the  Franchisor's  proprietarv' 
Licensed  Methods  and  accordingly,  the  Franchisee  shall  convert,  design  and  decorate  the  Franchisee! 
Location  in  accordance  with  the  Franchisor's  plans  and  specifications  which  are  contained  in  a  Design 
and  Construction  Manual  that  is  considered,  for  the  purposes  of  this  Agreement,  to  .be  a  part  of  the 
Operations  Manual,  defined  in  Section  8.L  The  Franchisee  shall  hire  an  architect/designer  to  prepare 
written  plans  for  the  Store's  layout  and  construction,  which  plans  shall  be  submitted  to  the  Franchisor  for 
its  prior  written  approval.  Throughout  the  term  of  this  Agreement,  the  Franchisee  shall  also  obtain  the 
Franchisor's  written  consent  to  any  remodeling  or  decoration  of  the  premises  before  remodeling  or 
decorating  begins,  recognizing  that  such  remodeling,  decoration  and  any  related  costs  are  the  Franchisee's 
sole  responsibility.  If  the  Franchisee  remodels  its  Store  at  any  time  during  the  term  of  this  Agreement,  the 
Franchisee  shall  pay  the  Franchisor  $2,500  for  the  Franchisor's  design  services. 

5.3,  Signs. 

The  Franchisee  shall  purchase  or  otherwise  obtain  for  use  at  the  Franchised  Location  and  in 
connection  with  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store,  signs  which  comply  with 
the  standards  and  specifications  of  the  Franchisor  as  set  forth  in  the  Operations  Manual,  as  that  term  is 
defined  in  Section  8.1.  It  is  the  Franchisee's  sole  responsibility  to  insure  that  any  signs  comply  with 
applicable  local  ordinances,  building  codes  and  zoning  regulations.  Any  modifications  to  the  Franchisor's 
standards  and  specifications  for  signs  that  must  be  made  due  to  local  ordinances,  codes  or  regulations 
shall  be  submitted  to  the  Franchisor  for  prior  written  approval.  The  Franchisee  acknowledges  the  Marks, 
or  any  other  name,  symbol  or  identifying  marks  on  any  signs  shall  only  be  used  in  accordance  wi±  the 
Franchisor's  standards  and  specifications  and  only  with  the  prior  written  approval  of  the  Franchisor, 

5.4,  Equipment 

The  Franchisee  shall  purchase  or  otherwise  obtain  for  use  at  the  Franchised  Location  and  in 
connection  with  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store,  equipment  of  a  type  and  in 
an  amount  which  complies  with  the  standards  and  specifications  of  the  Franchisor.  The  Franchisee 
acknowledges  that  the  type,  quality,  configuration,  capability  and/or  performance  of  the  equipment  are  all 
standards  and  specifications  which  are  a  part  of  the  Licensed  Methods  and  therefore  such  equipment  must 
be  purchased,  leased,  or  otherwise  obtained  in  accordance  with  the  Franchisor's  standards  and 
specifications  and  only  fi-om  suppliers  or  other  sources  approved  by  the  Franchisor.  The  Franchisee  must 
purchase  a  facsimile  machine  and  connect  it  to  a  phone  line  that  is  separate  fi-om  the  main  phone  number 
for  the  Store.  The  Franchisee  shall  equip  the  Store  with  an  integrated  store  information  system 
("System"),  computer  hardware  and  software,  printers  and  other  designated  equipment  consistent  with  the 
standards  and  specifications  of  the  Franchisor.  The  Franchisor  requires  that  it  be  given  reasonable  access 
to  information  and  data  regarding  the  Franchisee's  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY 
Store  by  computer  modem  with  a  separate  phone  line  dedicated  to  such  modem,  or  by  another  form  of 
electronic  transmission.  The  Franchisor  also  requires  the  Franchisee  to  obtsiin  and  maintain  an  account 
with  an  Internet  service  provider  that  meets  the  Franchisor's  standards  and  specifications  to  facilitate 
electronic  communication. 

5,5.      Permits  and  Licenses. 

The  Franchisee  agrees  to  obtain  all  such  permits  and  certifications  as  may  be  required  for  the 
lawfiil  construction  and  operation  of  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store 
together  with  all  certifications  fi-om  government  authorities  having  jurisdiction  over  the  site,  that 
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all  requirements  for  construction  and  operation  have  been  met,  including  without  limitation,  zoning, 
access,  sign,  health,  safety  requirements,  building  and  other  required  construction  permits,  licenses  to  do 
business  and  fictitious  name  registrations,  sales  tax  pemits,  health  and  sanitation  permits  and  ratings  and 
fire  clearances.  The  Franchisee  agrees  to  obtain  all  customary  contractors'  sworn  statements  and  partial 
and  final  lien  waivers  for  construction,  remodeling,  decorating  and  installation  of  equipment  at  the 
Franchised  Location.  The  Franchisee  shall  sign  and  deliver  to  the  Franchisor  the  Permit,  License  and 
Construction  Certificate  set  forth  as  Exhibit  V  to  this  Agreement,  to  confirm  Franchisee's  compliance 
with  the  Americans  with  Disabihties  Act  and  other  provisions  of  this  Section  5.5  not  later  than  30  days 
prior  to  the  date  the  Store  begins  operating.  Copies  of  all  inspection  reports,  warnings,  certificates  and 
ratmgs  issued  by  any  governmental  entity  during  the  term  of  this  Agreement  in  connection  with  the 
conduct  of  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  which  indicates  the  Franchisee's 
failure  to  meet  or  mamtain  the  highest  governmental  standards,  or  less  than  fiill  compliance  by  the 
Franchisee  with  any  applicable  law,  rule  or  regulation,  shall  be  forwarded  to  the  Franchisor  within  five 
days  of  the  Franchisee's  receipt  thereof. 

.  5.6.      Commencement  of  Operations. 

Unless  otherwise  agreed  in  vmting  by  the  Franchisor  and  the  Franchisee,  the  Franchisee  has  180 
days  from  the  date  of  this  Agreement  within  which  to  complete  the  initial  training  program,  described  in 
Section  6. 1  of  this  Agreement,  develop  the  Franchised  Location  and  commence  operation  of  the  ROCKY 
MOUNTAIN  CHOCOLATE  FACTORY  Store.  Failure  to  commence  operations  within  this  time  frame 
shall  constitute  grounds  for  termination  under  Article  18  of  this  Agreement.  The  Franchisor  will  extend 
the  time  in  which  the  Franchisee  has  to  commence  operations  for  a  reasonable  period  of  time  in  the  event 
factors  beyond  the  Franchisee's  reasonable  control  prevent  the  Franchisee  firom  meeting  this  development 
schedule,  so  long  as  the  Franchisee  has  made  reasonable  and  continuing  efforts  to  comply  with  such 
development  obligations  and  the  Franchisee  requests,  in  writing,  an  extension  of  time  in  which  to  have  its 
ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  established  before  such  development  period 
lapses.  However,  notwithstanding  the  Franchisor's  written  agreement  to  extend  the  Franchisee's 
development  period,  if  more  than  270  days  elapse  between  the  date  of  this  Agreement  and  the 
commencement  of  operation  of  the  Store,  the  Franchisor  reserves  the  right,  in  its  sole  discretion,  to 
require  the  Franchisee  to  execute  the  Franchisor's  then  current  form  of  Franchise  Agreement  or  an 
amendment  to  this  Agreement  to  conform  this  Agreement  with  the  terms  of  the  then  current  Franchise 
Agreement. 

6.       TRAINING 
6.1.      Initial  Training  Program. 

After  the  Franchisee  executes  a  lease  for  the  Franchised  Location,  the  Franchisee  or,  if  the 
Franchisee  is  not  an  individual,  the  person  designated  by  the  Franchisee  to  assume  primary  responsibility 
for  the  management  of  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store,  ("General 
Manager")  is  required  to  attend  and  successfully  complete  the  initial  training  program  which  is  offered 
by  the  Franchisor  at  one  of  the  Franchisor's  designated  training  facilities.  Up  to  three  individuals  are 
eligible  to  participate  m  the  Franchisor's  initial  training  program  without  charge  of  a  tuition  or  fee.  The 
Franchisee  shall  be  responsible  for  any  and  all  traveling  and  living  expenses  incurred  in  connection  with 
attendance  at  the  training  program.  At  least  one  individual  must  successfully  complete  the  initial  training 
program  prior  to  the  Franchisee's  conunencement  of  operation  of  its  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store. 
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6.2.  Length  of  Training. 

The  initial  training  program  shall  consist  of  7  days  of  instruction  at  a  location  designated  by  the 
Franchisor;  provided,  however,  that  the  Franchisor  reserves  the  right  to  waive  a  portion  of  the  training 
program  or  alter  the  training  schedule,  if  in  the  Franchisor's  sole  discretion,  the  Franchisee  or  General 
Manager  has  sufficient  prior  experience  or  training. 

6.3.  Additional  Trainmg. 

From  time  to  time,  the  Franchisor  may  present  seminars,  conventions  or  continuing  development 
programs  or  conduct  meetings  for  the  benefit  of  the  Franchisee.  The  Franchisee  or  its  General  Manager 
shall  be  required  to  attend  any  ongoing  mandatory  seminars,  conventions,  programs  or  meetings  as  may 
be  offered  by  the  Franchisor.  The  Franchisor  shall  give  the  Franchisee  at  least  30  days  prior  written 
notice  of  any  ongoing  seminar,  convention  or  program  that  is  deemed  mandatory.  The  Franchisor  shall 
not  require  that  the  Franchisee  attend  any  ongoing  training  more  often  than  once  a  year.  All  mandatory 
training  will  be  offered  without  charge  of  a  tuition  or  fee;  provided,  however,  the  Franchisee  will  be 
responsible  for  all  traveling  and  living  expenses  which  are  associated  with  attendance  at  the  same. 

7.       DEVELOPMENT  ASSISTANCE 
7.1.      Franchisor's  Development  Assistance. 

The  Franchisor  shall  provide  the  Franchisee  with  assistance  in  the  initial  establishment  of  the 
ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  as  follows: 

a.  Provision  of  the  initial  training  program  to  be  conducted  at  the  Franchisor's 
designated  training  facilities  or  at  another  location  designated  by  the  Franchisor,  as  described  in 
Article  6  above. 

b.  Provision  of  written  guidelines  for  a  Franchised  Location  that  shall  include, 
without  limitation,  specifications  for  space  requirements  and  build  out.  The  Franchisee 
acknowledges  that  the  Franchisor  shall  have  no  other  obligation  to  provide  assistance  in  the 
selection  and  approval  of  a  Franchised  Location  other  than  the  provision  of  such  written 
specifications  and  approval  or  disapproval  of  a  proposed  Franchised  Location,  which  approval  or 
disapproval  shall  be  based  on  information  submitted  to  the  Franchisor  in  a  fonm  sufficient  to 
assess  the  proposed  location  as  may  be  required  by  the  Franchisor,  in  the  Franchisor's  sole 
discretion,  and  on  information  gathered  by  the  Franchisor. 

c.  Direction  regarding  the  required  conversion,  design  and  decoration  of  the 
ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  premises,  plus  specifications  concerning 
signs,  decor  and  equipment. 

d.  Direction  regarding  the  selection  of  suppliers  of  equipment,  items  and  materials 
used  and  inventory  offered  for  sale  in  connection  with  the  ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY  Store.  The  Franchisor  will  determme  the  Franchisee's  initial  inventory  of  Factory 
Candy  that  the  Franchisee  will  purchase,  depending  on  the  sire  and  configuration  of  the  Store. 
After  execution  of  this  Agreement,  the  Franchisor  will  provide  the  Franchisee  with  a  list  of 
approved  suppliers,  if  any,  of  such  equipment,  items,  materials  and  inventory  and,  if  available,  a 
description  of  any  national  or  central  purchase  and  supply  agreements  ofifered  by  such  approved 
suppliers  for  the  benefit  of  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  franchisees. 
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e.  Provision  of  an  Operations  Manual  in  accordance  with  Section  8.1  below. 

f.  As  the  Franchisor  may  reasonably  schedule,  and  depending  on  availability  of 
personnel,  the  Franchisor  will  make  available  to  the  Franchisee  at  or  close  to  the  opening  of  the 
Franchisee's  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store,  a  representative  ("Site 
Representative")  who  will  be  present  for  up  to  five  days  beginning  approximately  three  days 
prior  to  the  opening  of  the  Franchisee's  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store. 
If  the  Franchisee's  Store  opens  on  or  near  a  holiday,  however,  the  Site  Representative  shall  not 
begin  the  in-Store  assistance  until  three  days  after  the  holiday.  Holidays  shall  include,  but  not  be 
limited  to.  New  Years  Day,  Valentines  Day,  Easter,  Memorial  Day,  Fourth  of  July,  Labor  Day, 
Thanksgiving,  Hanukkah  and  Christmas.  There  will  be  no  charge  to  the  Franchisee  for  this 
service  provided  by  the  Franchisor.  The  Site  Representative  will  assist  the  Franchisee's 
employees  in  opening  the  Store,  unless  in  the  Franchisor*s  determination,  the  Franchisee  or  the 
General  Manager  have  suflEicient  prior  training  or  experience, 

8.       OPERATIONS  MANUAL 

8.1.  Operations  ManuaL 

The  Franchisor  agrees  to  loan  to  the  Franchisee  one  or  more  manuals,  technical  bulletins, 
cookbooks  and  recipes  and  other  written  materials  (collectively  referred^ to  as  "Operations  Manual") 
covering  Factory  Candy  ordering.  Store  Candy  manufacturings  processing  and  stocking  and  other 
operating  and  in-store  marketing  techniques  for  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY 
Store.  The  Franchisee  agrees  that  it  shall  comply  with  the  Operations  Manual  as  an  essential  aspect  of  its 
obligations  under  this  Agreement,  that  the  Operations  Manual  shall  be  deemed  to  be  incorporated  herein 
by  reference  and  feilure  by  the  Franchisee  to  substantially  comply  with  the  Operations  Manual  may  be 
considered  by  the  Franchisor  to  be  a  breach  of  this  Agreement. 

8.2.  Confidentiality  of  QpeFations  Manual  Contents. 

The  Franchisee  agrees  to  use  the  Marks  and  Licensed  Methods  only  as  specified  in  the  Operations 
Manual.  The  Operations  Manual  is  the  sole  property  of  the  Franchisor  and  shall  be  used  by  the  Franchisee 
only  during  the  term  of  this  Agreement  and  in  strict  accordance  with  the  terms  and  conditions  hereof 
The  Franchisee  shall  not  duplicate  the  Operations  Manual  nor  disclose  its  contents  to  persons  other  than 
its  employees  or  officers  who  have  signed  the  form  of  Confidentiality  and  Noncompetition  Agreement 
attached  hereto  as  Exhibit  VI  and  incorporated  herein  by  reference.  The  Franchisee  shall  return  the 
Operations  Manual  to  the  Franchisor  upon  the  expiration,  termination  or  transfer  of  this  Agreement. 

8.3.  Changes  to  Operations  Manual. 

The  Franchisor  reserves  the  right  to  revise  the  Operations  Manual  from  time  to  time  as  it  deems 
necessary  to  update  or  change  operating  and  marketing  techniques,  standards  and  specifications  for  all 
components  of  the  Licensed  Methods  and  approved  Factory  Candy,  Items  and  Store  Candy  offered  by 
Stores.  TTie  Franchisee,  within  30  days  of  receiving  any  updated  information,  shall  in  turn  update  its  copy 
of  the  Operations  Manual  as  instructed  by  the  Franchisor  and  shall  conform  its  operations  with  the 
updated  provisions  within  a  reasonable  time  after  receipt  of  such  updated  information.  The  Franchisee 
acknowledges  that  a  master  copy  of  the  Operations  Manual  maintained  by  the  Franchisor  at  its  principal 
office  shall  be  controlling  in  the  event  of  a  dispute  relative  to  the  content  of  any  Operations  Manual. 
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OPERATING  ASSISTANCE 


9.1,      Franchisor's  Services. 


The  Franchisor  agrees  that,  during  the  Franchisee's  operation  of  the  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store,  the  Franchisor  shall  make  available  to  the  Franchisee  the  following 
services: 

a.  Upon  the  reasonable  request  of  the  Franchisee,  consultation  by  telephone  and 
electronic  mail  regarding  the  continued  operation  and  management  of  a  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store  and  advice  regarding  the  retail  services,  product  quality'  control, 
inventor)'  issues,  customer  relations  issues  and  similar  advice.  '       " 

b.  Access  to  advertising  and  promotional  materials  as  may  be  developed  by  the 
Franchisor,  the  cost  of  which  may  be  passed  on  to  the  Franchisee  at  the  Franchisor's  option, 

c.  On-going  updates  of  information  and  programs  regarding  the  candy  industry,  the 
ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  concept  and  related  Licensed  Methods, 
including,  without  limitation,  information  about  special  or  new  products  which  may  be  developed 
and  made  available  to  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  franchisees. 

d.  Depending  on  availability,  allow  replacement  or  additional  General  Managers  to 
attend  the  initial  training  program.  The  Franchisor  reserves  the  right  to  charge  a  tuition  or  fee  in 
an  amount  payable  in  advance,  conunensurate  with  the  Franchisor's  then  current  published  prices 

'''     J  for  such  training.  The  Franchisee  shall  be  responsible  for  all  travel  and  living  expenses  incurred 

by  its  personnel  during  the  training  program.  Further,  the  availability  of  the  training  program 
shall  be  subject  to  space  considerations  and  prior  commitments  to  new  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  franchisees. 

9.2.      Additional  Franchisor  Services. 

Although  not  obligated  to  do  so,  upon  the  reasonable  request  of  the  Franchisee,  the  Franchisor 
may  make  its  employees  or  designated  agents  available  to  the  Franchisee  for  on-site  advice  and  assistance 
in  connection  with  the  on-going  operation  of  th?  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store 
governed  by  this  Agreement.  In  the  event  that  the  Franchisee  requests  such  additional  assistance  and  the 
Franchisor  agrees  to  provide  the  same,  the  Franchisor  reserves  the  right  to  charge  the  Franchisee  for  all 
travel,  lodging,  living  expenses,  telephone  charges  and  other  identifiable  expenses  associated  with  such 
assistance,  plus  a  fee  based  on  the  time  spent  by  each  employee  on  behalf  of  the  Franchisee,  which  fee 
will  be  charged  in  accordance  with  the  then  current  daily  or  hourly  rates  being  charged  by  the  Franchisor 
for  assistance. 

10.      FRANCHISEE'S  OPERATIONAL  COVENANTS 

10.1.    Store  Operations. 

The  Franchisee  acknowledges  that  it  is  solely  responsible  for  the  successful  operation  of  its 

ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  and  that  the  continued  successful  operation 

thereof  is,  in  part,  dependent  upon  the  Franchisee's  compliance  with  this  Agreement  and  the  Operations 

(^   j        Manual.  In  addition  to  all  other  obligations  contained  in  this  Agreement  and  in  the  Operations  Manual, 

the  Franchisee  covenants  that; 


S00884 


Case  3:08-cv-00833-JI\MJB      Document  1-2       Filed  05/0112008      Page  63  of  96 


^JB      Document  1-2       Filed  05/0^0 


a.  The  Franchisee  shall  maintain  clean,  efficient  and  high  quality  ROCKY 
MOUNTAIN  CHOCOLATE  FACTORY  Store  operations  and  shall  operate  the  business  in 
accordance  with  the  Operations  Manual  and  in  such  a  manner  as  not  to  detract  from  or  adversely 
reflect  upon  the  name  and  reputation  of  the  Franchisor  and  the  goodwill  associated  with  the 
ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  name  and  Marks. 

b.  The  Franchisee  ;vill  operate  its  ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY  Store  in  compliance  with  all  applicable  laws,  health  department  regulations  and  other 
ordinances.  In  connection  therewith,  the  Franchisee  will  be  solely  and  fully  responsible  for 
obtaimng  any  and  all  licenses  to  operate  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY 
Store.  The  Franchisee  shall  promptly  forward  to  the  Franchisor  copies  of  all  health  department, 
fire  department,  building  department  and  other  similar  reports  of  inspections  as  and  when  thev 
become  available. 

c.  The  Franchisee  and  all  persons  who  work  behind  the  counter  at  the  Store  in  any 
capacity,  whether  or  not  they  are  employees  of  the  Franchisee  ("Personnel"),  shall  conduct 

•  themselves  m  such  a  manner  so  as  to  promote  a  good  image  to  the  public  and  to  the  business 
community.  At  no  time  shall  any  of  the  Personnel  engage  in  unreasonable  or  disrespectful 
behavior  toward  anyone,  including  using  offensive  or  rude  language  or  gestures.  The  Franchisee 
shall  at  all  times  require  its  Personnel  to  follow  the  Code  of  Conduct  as  set  forth  in  the  Operations 
Manual. 

d.  The  Franchisee  acknowledges  that  proper  management  of  the  ROCKY 
MOUNTAIN  CHOCOLATE  FACTORY  Store  is  important  and  shall  insure  that  the  Franchisee 

■      '  °^  ^  designated  General  Manager  who  has  completed  the  Franchisor's  initial  training  program  be 

"■^sponsible  for  the  management  of  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store 
after  commencement  of  Store  operations  and  be  present  at  the  Franchised  Location  during 
operation  of  the  Store. 

e.  The  Franchisee  shall  offer  only  authorized  products  and  services  as  are  more 
fully  described  in  the  vendor  lists  which  are  a  part  of  the  Operations  Manual,  which  may  include, 
without  limitation,  Factory  Candy,  Store  Candy,  Items  and  other  authorized  confectionerv  food 
and  beverage  products.  The  Franchisee  shall  offer  only  the  types  of  products  and  services  as 
from  time  to  time  may  be  prescribed  by  the  Franchisor  and  shall  refrain  from  offering  any  other 
types  of  products  or  services,  from  or  through  the  ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY  Store,  including,  without  limitation,  filling  "Wholesale  Orders",  defined  below, 
seihng  Factory  Candy,  Store  Candy,  Items  or  other  authorized  products  through  the  Internet,  or 
catenng  or  other  off-premises  sales,  without  the  prior  written  consent  of  the  Franchisor 
'Wholesale  Orders"  are  defined  as  those  orders  or  sales  where  the  principal  purpose  of  the 
purchase  is  for  resale,  not  consumption,  or  any  sale  other  than  those  sold  over  the  counter  at  a 
pnce  other  than  that  price  charged  to  the  general  public;  provided,  however,  that  volume 
discounted  sales  made  on  the  premises  at  the  Franchised  Location  to  a  single  purchaser,  not  for 
resale,  and  discounted  sales  made  on  the  premises  at  the  Franchised  Location  to  charitable 
organizations  for  fund-raising  purposes  shall  be  permitted.  Factory  Candy,  Store  Candy  and  Items 
shall  never  be  sold  in  containers  or  bags  other  than  those  ^proved  and  supplied  by  the  Franchisor 
or  other  supplier  approved  by  the  Franchisor. 

Y    \  ^-  The  Franchisee  shall  promptly  pay  when  due  all  taxes  and  other  obligations  owed 

K.J  \°  *'™  parties  in  the  operation  of  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store, 

including  without  limitation,  unemployment  and  sales  taxes,  and  any  and  all  accounts  or  other 

indebtedness  of  every  kind  incurred  by  the  Franchisee  in  the  conduct  of  the  ROCKY 
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'      ■  S^^"?  CHOCOLATE  FACTORY  Store.    In  the  event  of  a  bona  fide  dispute  as  to  the 

habihty  for  toxes  assessed  or  other  indebtedness,  the  Franchisee  mav  contest  the  validity  or  the 
amount  of  the  tax  or  indebtedness  in  accordance  with  procedures' of  the  taxing  authoritv  or 
apphcable  law;  however,  in  no  event  shall  the  Franchisee  permit  a  tax  sale  or  seizure  by  levy  or 
execution  or  similar  writ  or  warrant,  or  attachment  by  a  creditor  to  occur  against  the  premis^  of 
the  i-ranchised  Location,  or  any  improvement  thereon. 

g.  The  Franchisee  shall  subscribe  for  and  maintain  not  fewer  than  two  or  three 

separate  telephone  numbers  for  its  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  at  the 
Franchised  Location,  depending  on  the  size  and  configuration  of  the  Store  or  Kiosk.  One  number 
sha^l  be  used  exclusively  for  voice  communication,  the  second  shall  be  used  exclusively  for  the 
modem  that  is  mcluded  m  the  System.  If  a  third  telephone  number  is  required,  it  shall  be  used 
So^r^  K  ^  ^*=5'™1«  ■  "^chi"*-  "n»e  telephone  number  and,  if  applicable,  the  facsimile 
mnrniTxc  cA^^Ao''^  ^^^  ^'^  '^^"^^'^"^  exclusively  with  the  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store  m  all  official  telephone  directories  and  in  all  advertising  in 
which  such  numbers  appear  and  shall  be  separate  and  distinct  from  all  other  telephone  numbers 
subscnbed  for  by  the  Franchisee. 

Dr.oL.J'x,«T^?^i^'^**'^®®  ^^^  '^"'"P'y  ^*  ^^  agreements  with  third  parties  related  to  the 

^v  l^im^^v  "?t''°''^'^  ^^^™^^  ^''''  '"^^"^S'  '■"  P^^i  ^"  provisions  of 
any  lease  for  the  Franchised  Location.  - 

i.  The  Franchisee  and  all  employees  of  the  Franchisee  shall  adhere  to  strict 

.  grooming  and  dr^s  code  guidelines,  as  described  in  the  Code  of  Conduct  set  forth  in  the 

.      )  Operations  Manual,  while  on  duty  at  the  Franchised  Location.  The  Franchisee  is  required  at  the 

Franchisee  s  expense,  to  purchase  specified  apparel  firom  suppliers  approved  by  the  Franchisor 
All  General  Managers,  employees  of  the  Franchisee,  the  Franchisee  and  its  owners  shall  wear  the 
specified  apparel  at  all  times  while  working  at  the  Franchised  Location.  The  Franchisor  has  the 
nght,  in  Its  sole  and  absolute  discretion,  to  change  or  modify  such  grooming  and  dress  code 
guidelines  m  the  Operations  Manual.  ^  &  s 

j.  The  Franchisee  agrees  to  renovate,  refurbish,  remodel  or  replace,  at  its  own 

rS^^f'^-^'^^J^^'^  ^^  equipment  used  in  the  operation  of  tiie  ROCKY  MOUNTAIN 
I.HUUULA lb  FACTORY  Store,  when  reasohably  required  by  the  Franchisor  in  order  to-comply 
with  the  image,  standards  of  operation  and  performance  capability  established  by  the  Franchisor 
from  time  to  time.  If  the  Franchisor  changes  its  image  or  standards  of  operation,  it  shall  give  the 
Franchisee  a  reasonable  period  of  time  within  which  to  comply  with  such  changes. 

k.  TTie  Franchisee  shall  be  responsible  for  fraining  all  of  its  Personnel  who  work  in 

any  capacity  in  Ae  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store.  TTie  Franchisee 
must  conduct  its  Persomiel  tiaining  in  the  manner  and  according  to  tiie  standards  as  prescribed  in 
the  Operations  Manual.  All  Personnel  who  do  not  satisfectorily  complete  the  training  shall  not 
work  in  any  capacity  m  the  Franchisee's  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY 
otorc. 

,  '• J^®  Franchisee  shall  at  all  times  during  the  term  of  this  Agreement  own  and 

control  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  authoriz^  hereundT  m 
/ '     1  Franchisee  shall  not  operate  any  other  business  or  profession  from  or  through  the  Store.  If  the 

^-''  SxADf^o^  ^"^'  ^®  ^^  ^^^^  °"'y  ^P*""^^^  *^  ROCKY  MOUNTAIN  CHOCOLATE 

1-ACTORY  Store  governed  by  tiiis  Agreement  and  no  other  business,  unless  tiie  Franchisee 
receives  tiie  Franchisor  s  prior  ^vritten  approval.  Upon  request  of  the  Franchisor,  the  Franchisee 
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shall  promptly  provide  satisfactory  proof  of  such  ownership  to  the  Franchisor.  The  Franchisee 
represents  that  the  Statement  of  Ownership,  attached  hereto  as  Exhibit  III  and  by  this  reference 
incorporated  herein,  is  true,  complete,  accurate  and  not  misleading,  and,  in  accordance  with  the 
information  contained  in  the  Statement  of  Ownership,  the  controlling  ownership  of  the  ROCKY 
MOUNTAIN  CHOCOLATE  FACTORY  Store  is  held  by  the  Franchisee.  The  Franchisee  shall 
promptly  provide  the  Franchisor  with  a  written  notification  if  the  information  contained  m  the 
Statement  of  Ownership  changes  at  any  time  during  the  term  of  this  Agreement  and  shall  comply 
with  the  applicable  transfer  provisions  contained  in  Article  16  herein.  In  addition,  if  the 
Franchisee  is  an  entity,  all  of  the  owners  of  the  Franchisee  shall  sign  the  Personal  Guaranty 
attached  hereto  as  Exhibit  11. 

m.  The  Franchisee  shall  at  all  times  during  the  term  of  this  Agreement  keep  its 
ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  open  during  the  business  hours 
designated  by  the  Franchisor  from  time  to  time  in  the  Operations  Manual. 

n.  Unless  notified  in  writing  otherwise  by  the  Franchisor,  all  Factory.  Candy  and 

related  products  shall  be  sold  and  shipped  to  the  Franchisee  on  a  net  30-<iay  basis,  or  according  to 
the  then  current  payment  terms  set  by  the  Franchisor  or  its  designated  suppliers.  The  Franchisor 
reserves  the  right  to  charge  interest  at  the  rate  of  1 .5%  per  month  if  the  Franchisee  fails  to  pay  for 
its  orders  on  time  and  the  Franchisor  reserves  the  right  to  discontinue  shipment  of  Factory  Candy 
and  related  products  to  the  Franchisee  if  the  Franchisee  is  repeatedly  delinquent  in  paying  for  its 
Factory  Candy  and  related  products,  in  the  Franchisor's  sole  discretion.  The  Franchisee  may  be 
required  to  '^prepay"  Factory  Candy  orders,  notwithstanding  the  payment  pwlicy  set  forth  above, 
in  the  event  of  poor  payment  performance.  The  Franchisor  reserves  the  right  to  change  payment 
terms  and  policies  at  any  time.  The  Franchisor  also  reserves  the  right  to  change  the  price  for 
Factory  Candy  and  related  products  from  time  to  time  as  may  be  set  forth  in  the  most  recent  price 
bulletin  sent  to  all  franchisees  or  the  then  current  Operations  Manual. 

11.      ROYALTIES 

11,1.    Monthly  Royalty. 

The  Franchisee  agrees  to  pay  to  the  Franchisor  a  monthly  royalty  ("Royalty")  equal  to  5%  of  its 
Gross  Retail  Sales  generated  from  or  through  its  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY 
Store.  The  Franchisee  also  agrees  to  pay  a  quarteriy  Royalty  based  on  Adjusted  Gross  Retail  Sales  during 
each  calendar  quarter.  The  amount  of  monthly  Royalty  paid  during  each  quarter  shall  be  credited  toward 
the  amount  of  quarterly  Royalty  owed.  Within  15  days  followring  the  end  of  each  calendar  quarter,  the 
Franchisor  shall  calculate  the  amount  of  the  Franchisee's  Adjusted  Gross  Retail  Sales  during  the  previous 
quarter  and  the  Franchisee  shall  owe  the  Franchisor  a  quarterly  Royalty  equal  to  10%  of  its  Adjusted 
Gross  Retail  Sales.  "Adjusted  Gross  Retail  Sales"  shall  be  calculated  as  the  amount  of  "Gross  Retail 
Sales,"  defined  in  Section  11,2  below,  minus  a  fixed  dollar  amount  for  each  pound  of  Factory  Candy 
purchased  from  the  Franchisor  and  minus  a  multiple  of  the  wholesale  price,  as  specified  by  the 
Franchisor,  on  certain  Stpre  Candy  ingredients,  packaging  and  other  products  and  supplies  purchased 
from  the  Franchisor  during  the  previous  calendar  quarter.  The  Franchisee  shall  be  notified  of  any  credits 
from  or  amounts  owing  to  the  Franchisor  for  the  quarterly  Royaltj'  based  on  Adjusted  Gross  Retail  Sales. 
Any  credits  or  amounts  owed  will  be  added  to  or  deducted  from  the  following  month's  monthly  Royalty 
payment. 
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11.2.  Gross  Retail  Sales. 

''Gross  Retail  Sales"  shall  be  defined  as  receipts  and  income  of  any  kind  from  all  products  or 
ser\aces  sold  from  or  through  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store,  including  any 
such  sale  of  products  or  services  made  for  cash  or  upon  credit,  or  partly  for  cash  and  partly  for  credit, 
regardless  of  collection  of  charges  for  which  credit  is  given,  less  returns  for  which  refunds  are  made, 
provided  that  the  refund  shall  not  exceed  the  sales  price  and  exclusive  of  discounts,  sales  taxes  and  other 
taxes^aracuHiis  leecivcJ  in  ^euleiiicttt^f  a  loss  of  merchandise,  shipping  expenses  paid  by  the  customer 
and^Iscount  sales  to  corporations  or  to  charities  for  fund-raising  purposes.  "Gross  Retail  Sales*'  shall 
also\clude  the-fein-market  value  of^v  services  or  products  received  by  the  Franchisee  in  barter  or  in 
exchange  for  its  services  and  products.  ' 

11.3.  Royalty  Payments. 

The  Franchisee  agrees  that  Royalty  payments  shall  be  paid  monthly  and  sent  to  the  Franchisor, 
post-marked  no  later  than  the  15th  of  each  month  based  on  Gross  Retail  Sales  for  the  immediately 
preceding  month.  Royalty  payments  shall  be  accompanied  by  monthly  reports,  as  more  fiilly  described  in 
Article  15  hereof,  and  standard  transmittal  forms  containing  information  regarding  the  Franchisee's  Gross 
Retail  Sales  and  such  additional  information  as  may  be  requested  by  the  Franchisor.  The  Franchisor 
reserves  the  right  to  require  Royalty  payments  be  made  on  a  weekly  or  bi-weekly  basis  if  the  Franchisee 
does  not  timely  or  fully  submit  the  required  payments  or  reports.  The  Franchisor  also  reserves  the  right  to 
require  that  Royalty  payments,  late  charges  and  payment  of  the  Marketing  and  Promotion  Fee  and  late 
charges  (as  set  forth  in  Section  12.3  below)  be  made  by  means  of  electronic  funds  transfer  and  the 
)  Franchisee  agrees  to  provide  the  information  and  sign  the  documents  necessary  to  implement  such 
transfer  payments  within  30  days  of  receiving  notice  that  such  a  program  is  being  implemented.  The 
Franchisee  must  sign  the  Franchisor's  form  of  Authorization  Agreement  for  Prearranged  Payments 
attached  to  this  Agreement  as  Exhibit  TV.  The  Franchisor  shall  have  the  right  to  verify  such  Royalty 
payments  from  time  to  time  as  it  deems  necessary,  in  any  reasonable  manner.  In  the  event  that  the 
Franchisee  fails  to  pay  any  Royalties  within  14  days  after  they  are  due,  the  Franchisee  shall,  in  addition  to 
such  Royalties,  pay  a  late  charge  equivalent  to  18%  of  the  late  Royalty  payment;  provided,  however,  in  no 
event  shall  the  Franchisee  be  required  to  pay  a  late  payment  at  a  rate  greater  than  the  maximum  interest 
rate  permitted  by  applicable  law.  If  the  Franchisee  pays  Royalties  with  a  check  returned  for  non-sufficient 
funds  more  than  one  time  in  any  calendar  year,  in  addition  to  all  other  remedies  which  may  be  available, 
the  Franchisor  shall  have  the  right  to  require  that  Royalty  payments  be  made  by  certified  or  c^hier's 
checks. 

12.      ADVERTISING 

12.1.    Approval  of  Advertising. 

The  Franchisee  shall  obtain  the  Franchisor's  prior  written  approval  of  all  advertising  or  other 
marketing  or  promotional  programs  published  by  any  method,  including  print,  broadcast  and  electronic 
media,  regarding  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store,  including,  without 
limitation,  "Yellow  Pages"  advertising,  newspaper  ads,  flyers,  brochures,  coupons,  direct  mail  pieces, 
specialty  and  novehy  items,  radio,  television,  Internet,  and  Worid  Wide  Web  advertising.  The  Franchisee 
acknowledges  and  agrees  that  the  Franchisor  may  disapprove  of  any  advertising,  marketing  or 
promotional  programs  submitted  to  the  Franchisor,  for  any  reason,  in  the  Franchisor's  sole  discretion; 
The  Franchisee  shall  also  obtain  the  Franchisor's  prior  written  approval  of  all  promotional  materials 
-^  provided  by  vendors.  The  proposed  written  advertising  or  a  description  of  the  marketing  or  promotional 
program  shall  be  submitted  to  the  Franchisor  at  least  10  days  prior  to  publication,  broadcast  or  use.  The 
Franchisee  acknowledges  that  advertising  and  promoting  the  ROCKY  MOUNTAIN  CHOCOLATE 
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FACTORY  Store  in  accordance  with  the  Franchisor's  standards  and  specifications  is  an  essential  aspect 
of  the  Licensed  Methods,  and  the  Franchisee  agrees  to  comply  with  all  advertising  standards  and 
specifications.  The  Franchisee  shall  display  all  required  promotional  materials,  signs,  point  of  purchase 
displays  and  other  marketing  materials  in  its  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  in 
the  manner  prescribed  by  the  Franchisor.  The  Franchisee  shall  not,  under  any  circumstances,  use 
handwritten  signs  in  the  operation  of  its  Store. 

12.2.  Local  Advertising. 

The  Franchisor  reserves  the  right  to  require  the  Franchisee  to  spend  up  to  1%  of  monthly  Gross 
Retail  Sales  on  local  advertising  to  create  public  awareness  of  the  Franchisee's  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store.  The  Franchisee  will  submit  to  the  Franchisor  an  accounting  of  the 
amounts  spent  on  advertising  within  30  days  following  the  end  of  each  calendar  quarter.  If  the  Franchisor 
requires  its  franchisees  to  advertise  locally  as  described  above,  all  Franchisor-owned  Stores  will  be 
required  to  spend  money  for  local  advertising  on  an  equal  percentage  basis  with  all  franchised  Stores.  If 
the  Franchisee's  lease  requires  it  to  advertise  locally,  the  Franchisor  may,  in  its  sole  discretion,  count  such 
expenditures  toward  the  Franchisee's  local  advertising  expenditure  required  by  this  Section  12^2.  The 
Franchisee  shall  obtain  the  Franchisor's  prior  written  approval  of  all  written  advertising  and  promotional 
materials  before  publication,  in  accordance  wdth  Section  12.1  above. 

12.3,  Marketing  and  Promotion  Fee. 

The  Franchisee  shall  pay  to  the  Franchisor,  in  addition  to  Royalties,  a  fee  of  1%  of  the  total 
)         amount  of  the  Franchisee's  Gross  Retail  Sales  ("Marketing  and  Promotion  Fee").  The  Marketing  and 
Promotion  Fee  shall  be  in  addition  to  and  not  in  lieu  of  the  Franchisee's  expenditures  for  local 
advertising,  as  described  in  Section  12.2  above.  The  following  terms  and  conditions  will  apply: 

a.  The  Marketing  and  Promotion  Fee  shall  be  payable  concurrently  with  the 
payment  of  the  Royalties,  and  transmitted  to  the  Franchisor  in  accordance  with  Section  11.3 
above,  for  all  Marketing  and  Promotion  Fees  for  the  immediately  preceding  month. 

b.  The  Marketing  and  Promotion  Fees  will  be  subject  to  the  same  late  charges  as  the 
Royalties,  in  an  amount  and  manner  set  forth  in  Section  11.3  above. 

c.  Upon  written  request  by  the  Franchisee,  the  Franchisor  will  make  available  to  the 
Franchisee,  no  later  than  120  days  after  the  end  of  each  fiscal  year,  an  annual  financial  statement 
which  indicates  how  the  Marketing  and  Promotion  Fees  have  been  spent. 

d.  The  Marketing  and  Promotion  Fees  will  be  administered  by  the  Franchisor,  in  its 
sole  discretion,  and  may  be  used  for  production  and  placement  of  point  of  purchase  advertising, 
in-store  signage,  in-store  promotions,  media  advertising,  direct  mailings,  brochures,  collateral 
material  advertising,  surveys  of  advertising  effectiveness,  packaging  development,  logo,  design 
or  other  advertising  or  public  relations  expenditures  relating  to  advertising  the  Franchisee's 
products  and  services. 

e.  The  Franchisor  may  reimburse  itself  for  independent  audits,  reasonable 
.  ,  accounting,  bookkeeping,  reporting  and  legal  expenses,  taxes  and  other  reasonable  direct  and 
\J)                    indirect  expenses  as  may  be  incurred  by  the  Franchisor  or  its  authorized  representatives  in 

connection  with  the  programs  fiinded  by  the  Marketing  and  Promotion  Fees.  The  Franchisor  will 
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not  be  liable  for  any  act  or  omission  with  respect  to  such  Marketing  and  Promotion  Fees  that  is 
consistent  with  this  Agreement  and  is  done  in  good  faith, 

12*4.    Regional  Advertising  Programs. 

Although  not  obligated  to  do  so,  the  Franchisor  reserves  the  right  to  allocate  up  to  50%  of  the 
Marketing  and  Promotion  Fees  as  may  be  collected  in  accordance  with  Section  12.3  above  toward  a 
regional  advertising  program  for  the  benefit  of  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY 
franchisees  located  within  a  particular  region.  The  Franchisor  has  the  right,  in  its  sole  discretion,  to 
determine  the  composition  of  all  geographic  territories  and  market  areas  for  the  implementation  of  such 
regional  advertising  and  promotion  campaigns  and  to  require  that  the  Franchisee  participate  in  such 
regional  advertising  programs  as  and  when  they  may  be  established  by  the  Franchisor.  If  a  regional 
advertising  program  is  implemented  on  behalf  of  a  particular  region  by  the  Franchisor,  the  Franchisor,  to 
the  extent  reasonably  calculable,  will  only  use  contributions  from  ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY  franchisees  within  such  region  for  the  particular  regional  advertising  program,  The  Franchisor 
also  reserves  the  right  to  establish  a  co-operative  for  a  particular  region  to  enable  the  co-operative  to  self- 
administer  the  regional  advertising  program.  If  a  regional  advertising  co-operative  is  established  by  the 
Franchisor,  the  Franchisee  agrees  that  it  will  participate  in  it.  If  the  Franchisor  creates  a  regional 
advertising  program,  either  as  a  co-operative  or  otherwise,  the  Franchisor  has  the  right  to  charge  the 
program  for  the  actual  costs  of  forming  and  administering  the  program, 

12.5,    Marketing  Services. 

The  Franchisor  may,  in  its  sole  discretion,  offer  marketing  and  merchandising  services  to  the 
Franchisee  at  rates  that  are  competitive  with  those  charged  by  third  parties  offering  similar  services.  The 
Franchisee  may  utilize  such  services,  if  they  are  offered,  at  the  Franchisee's  option.  Services  offered  by 
the  Franchisor  may  include  marketing  consulting,  graphic  design,  copywriting,  advertising,  public 
relations  and  merchandising  consultations. 

13.      QUALITY  CONTROL 
13.L    Compliance  with  Operations  Manual 

The  Franchisee  agrees  to  maintain  and  operate  the  ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY  Store  in  compliance  with  this  Agreement  and  the  standards  and  specifications  contained  m 
the  Operations  Manual,  as  the  same  may  be  modified  from  time  to  time  by  the  Franchisor. 

13,2,    Standards  and  Specifications. 

The  Franchisor  will  make  available  to  the  Franchisee  standards  and  specifications  for  products 
and  services  offered  at.  or  through  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  and 
specifically,  for  the  recipes  for  Store  Candy,  display  cases,  uniforms,  materials,  forms,  menu  boards, 
items  and  supplies  used  in  connection  with  the  Store.  The  Franchisor  reserves  the  right  to  change 
standards  and  specifications  for  services  and  products  offered  at  or  through  the  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store  and  for  the  recipes  for  Store  Candy,  display  cases,  uniforms,  materials, 
forms,  items  and  supplies  used  in  connection  with  the  Store  upon  30  days  prior  written  notice  to  the 
Franchisee.  The  Franchisee  shall  strictly  adhere  to  all  of  the  Franchisor's  current  standards  and 
specifications  for  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  as  prescribed  from  time  to 
time. 
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13 J.    Inspections. 

The  Franchisor  shall  have  the  right  to  examine  the  Franchisee!  Location,  including  the  inventory, 
products,  equipment,  materials  and  supplies,  to  ensure  compliance  with  all  standards  and  specifications 
set  by  the  Franchisor.  The  Franchisor  shall  conduct  such  inspections  during  regular  business  hours  and 
the  Franchisee  may  be  present  at  such  inspections.  The  Franchisor,  however,  reserves  the  right  to  conduct 
the  inspections  without  prior  notice  to  the  Franchisee. 

13.4.  Restrictions  on  Services  and  Products. 

The  Franchisee  will  be  required  to  purchase  all  of  its  Factory  Candy  for  its  ROCKY 
MOUNTAIN  CHOCOLATE  FACTORY  Store  from  the  Franchisor  or  its  designee.  Factory  Candy  shall 
consist  of  any  and  all  varieties  from  time  to  time  made  available  to  the  Franchisor's  franchisees  by  the 
Franchisor  and  its  designated  suppliers.  The  parties  hereby  acknowledge  the  uniqueness  and  importance 
of  Factory  Candy  being  prepared  by  the  Franchisor  or  its  designee  in  order  to  maintain  the  uniformity, 
quality  and  uniqueness  of  Factory  Candy,  and  therefore  the  Franchisor  and  its  designees  are  hereby 
appointed  the  Franchisee's  exclusive  source  of  Factory  Candy.  The  Franchisee  is  prohibited  from  offering 
or  selling  any  products  or  services  not  authorized  by  Franchisor,  including,  without  limitation,  operating  a 
catering  or  wholesale  business  or  offering  Factory  Candy,  Items,  Store  Candy  or  other  authorized 
products  for  sale  on  die  Internet,  as  part  of  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store. 
However,  if  the  Franchisee  proposes  to  offer,  conduct  or  utilize  any  products,  services,  materials,  forms, 
items  or  supplies  for  use  in  connection  with  or  sale  through  the  ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY  Store  which  are  not  previously  approved  by  the  Franchisor  as  meeting  its  specifications,  the 
]  Franchisee  shall  first  notify  the  Franchisor  in  writing  requesting  approval.  The  Franchisor  may,  in  its  sole 
discretion,  for  any  reason  whatsoever,  elect  to  withhold  such  approval.  In  order  to  make  such 
determination,  the  Franchisor  may  require  submission  of  specifications,  information,  or  samples  of  such 
products,  services,  materials,  forms,  items  or  supplies.  The  Franchisor  will  advise  the  Franchisee  within  a 
reasonable  time  whether  such  products,  services,  materials,  forms,  items  or  supplies  meet  its 
specifications. 

13.5.  Approved  Suppliers. 

The  Franchisee  shall  purchase  all  products,  services,  supplies  and  materials  required  for  the 
operation  of  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  licensed  herein,  from 
manufecturers,  suppliers  or  distributors  designated  by  the  Franchisor  or,  if  there  is  no  designated  supplier 
for  a  particular  product,  service,  supply  or  material,  from  such  other  suppliers  who  meet  all  of  the 
Franchisor's  specifications  and  standards  as  to  quality,  composition,  finish,  appearance  and  service,  and 
who  shall  adequately  demonstrate  their  capacity  and  fecilities  to  supply  the  Franchisee's  needs  in  the 
quantities,  at  the  times,  and  with  the  reliability  requisite  to  an  efficient  operation. 

13.6.  Request  to  Change  Supplien 

In  the  event  the  Franchisee  desires  to  purchase  products,  services,  supplies  or  materials  from 
manufacturers,  suppliers  or  distributors  other  than  tiiose  previously  approved  by  the  Franchisor,  the 
Franchisee  shall,  prior  to  purchasing  any  such  products,  services,  supplies  or  materials,  give  the 
Franchisor  a  written  request  by  certified  mail,  return  receipt  requested,  to  change  supplier.  In  die  event 
the  Franchisor  rejects  the  Franchisee's  requested  hew  manufacturer,  supplier  or  distributor,  the  Franchisor 
/'  \  must,  within  60  days  of  the  receipt  of  the  Franchisee's  request  to  change  supplier,  notify  the  Franchisee  of 
^-^  its  rejection.  Failure  to  notify  the  Franchisee  within  such  time  period  shall  not  constitute  approval  or  a 
waiver  of  objections.  The  Franchisor  may  continue  from  time  to  time  to  inspect  any  manufacturer's, 
supplier's,  or  distributor's  facilities  and  products  to  assure  proper  production,  processing,  storing  and 
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transportation  of  products,  services,  supplies  or  materials  to  be  purchased  from  the  manufacturer,  supplier 
or  distributor  by  the  Franchisee,  Permission  for  such  inspection  shall  be  a  condition  of  the  continued 
approval  of  such  manufacturer,  supplier  or  distributor. 

13.7.    Approval  of  Intended  Supplier 

The  Franchisor  may  at  its  sole  discretion,  for  any  reason  whatsoever,  elect  to  withhold  approval 
of  the  manufacturer,  supplier  or  distributor;  however,,  in  order  to  make  such  determination,  the  Franchisor 
may  require  that  samples  from  a  proposed  new  supplier  be  delivered  to  the  Franchisor  for  testing  prior  to 
approval  and  use.  A  charge  not  to  exceed  the  actual  cost  of  the  test  may  be  made  by  the  Franchisor  and 
shall  be  paid  by  the  Franchisee. 

14.      TRADEMARKS,  TRADE  NAMES  AND  PROPRIETARY  INTERESTS 

14.1.  Marks. 

The  Franchisee  hereby  acknowledges  that  the  Franchisor  has  the  sole  right  to  license  and  control 
the  Franchisee's  use  of  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  service  mark  and  other  of 
the  Marks,  and  that  such  Marks  shall  remain  under  the  sole  and  exclusive  ownership  and  control  of  the 
Franchisor.  Tlie  Franchisee  acknowledges  that  it  has  not  acquired  any  right,  title  or  interest  in  such  Marks 
except  for  the  right  to  use  such  Marks  in  the  operation  of  its  ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY  Store  as  it  is  governed  by  this  Agreement.  Except  as  permitted  in  the  Operations  Manual,  the 
Franchisee  agrees  not  to  use  any  of  the  Marks  as  part  of  an  electronic  mail  address,  or  on  any  sites  on  the 
\  Internet  or  Worid  Wide  Web  and  the  Franchisee  agrees  not  to  use  or  register  any  of  the  Marks  as  a 
domain  name  on  the  Internet. 

14.2.  No  Use  of  Other  Marks. 

The  Franchisee  further  agrees  that  no  service  mark  other  dian  "ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY"  or  such  other  Marks  as  may  be  specified  by  the  Franchisor  shall  be  used  in 
the  marketing,  promotion  or  operation  of  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store. 

14.3,  Licensed  Methods. 

The  Franchisee  hereby  acknowledges  that  the  Franchisor  owns  and  controls  the  distinctive  plan 
_  for  the  establishment,  operation  and  promotion  of  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY 

Store  and  all  related  licensed  methods  of  doing  business,  previously  defined  as  the  "Licensed  Methods", 
which  include,  but  are  not  limited  to,  gourmet  chocolate  specialty  recipes  and  cooking  methods, 
confectionery  ordering,  processing,  manufacturing,  stocking  and  inventory  control,  technical  equipment 
standards,  order  fulfillment  methods  and  customer  relations,  marketing  techniques,  written  promotional 
materials,  advertising,  and  accounting  systems,  all  of  which  constitute  trade  secrets  of  the  Franchisor,  and 
the  Franchisee  acknowledges  that  the  Franchisor  has  valuable  rights  in  and  to  such  trade  secrets.  The 
Franchisee  further  acknowledges  that  it  has  not  acquired  any  right,  title  or  interest  in  the  Licensed 
Methods  except  for  the  right  to  use  the  Licensed  Methods  in  the  operation  of  the  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store  as  it  is  governed  by  this  Agreement. 

14.4,  Effect  of  Termination. 

..  v_y  In  the  event  this  Agreement  is  terminated  for  any  reason,  the  Franchisee  shall  immediately  cease 

using  any  of  the  Licensed  Methods  and  Marks,  trade  names,  trade  dress,  trade  secrets,  copyrights  or  any 
other  symbols  used  to  identify  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store,  and  all  rights 
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the  Franchisee  had  to  the  same  shall  automatically  terminate.  The  Franchisee  agrees  to  execute  any 
documents  of  assignment  as  may  be  necessary  to  transfer  any  rights  the  Franchisee  may  possess  in  and  to 
the  Marks. 

14.5.  Mark  Infringement. 

The  Franchisee  agrees  to  notify  the  Franchisor  in  writing  of  any  possible  infringement  or  illegal 
use  by  others  of  a  trademark  the  same  as  or  confusingly  similar  to  the  Marks  which  may  come  to  its 
attention.  The  Franchisee  acknowledges  that  the  Franchisor  shall  have  the  right,  in  its  sole  discretion,  to 
determine  whether  any  action  will  be  taken  on  account  of  any  possible  infringement  or  illegal  use.  The 
Franchisor  may  commence  or  prosecute  such  action  in  the  Franchisor's  own  name  and  may  join  the 
Franchisee  as  a  party  thereto  if  the  Franchisor  determines  it  to  be  reasonably  necessary  for  the  continued 
protection  and  quality  control  of  the  Marks  and  Licensed  Methods.  The  Franchisor  shall  bear  the 
reasonable  cost  of  any  such  action,  including  attorneys'  fees.  The  Franchisee  agrees  to  fully  cooperate 
with  the  Franchisor  in  any  such  litigation. 

14.6.  Franchisee's  Business  Name. 

The  Franchisee  acknowledges  that  the  Franchisor  has  a  prior  and  superior  claim  to  the  ROCKY 
MOUNTAIN  CHOCOLATE  FACTORY  trade  name.  The  Franchisee  shall  not  use  the  phrase  or  two  or 
more  of  the  words  "ROCKY  MOUNTAIN  CHOCOLATE  FACTORY"  pr  abbreviations  thereof  in  the 
legal  name  of  its  corporation,  partnership  or  any  other  business  entity  used  in  conducting  the  business 
provided  for  in  this  Agreement.  The  Franchisee  also  agrees  not  to  register  or  attempt  to  register  a  trade 
name  using  the  phrase  or  two  or  more  of  the  words  "ROCKY  MOUNTAIN  CHOCOLATE  FACTORY" 
or  abbreviations  thereof  in  the  Franchisee's  name  or  that  of  any  other  person  or  business  entity,  without 
the  prior  written  consent  of  the  Franchisor.  When  this  Agreement  is  terminated,  the  Franchisee  shall 
execute  any  assignment  or  other  document  the  Franchisor  requires  to  transfer  to  itself  any  rights  the 
Franchisee  may  possess  in  a  trade  name  utilizing  any  or  all  of  the  words  "ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY,"  any  abbreviations  thereof  or  any  other  Mark  owned  by  the  Franchisor.  The 
Franchisee  further  agrees  that  it  will  not  identify  itself  as  being  "Rocky  Mountain  Chocolate  Factor}-, 
Inc."  or  as  being  associated  with  the  Franchisor  in  any  manner  other  than  as  a  franchisee  or  licensee.  The 
Franchisee  further  agrees  that  in  all  advertising  and  promotion  and  promotional  materials  it  will  display 
its  business  name  only  in  obvious  conjunction  with  the  phrase  "ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY  Licensee"  or  "ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Franchisee"  or  wi^  such 
other  words  and  in  such  other  phrases  as  may  from  time  to  time  be  prescribed  in  the  Operations  Manual, 
in  the  Franchisor's  sole  discretion. 

14.7.  Change  of  Marks. 

In  the  event  that  the  Franchisor,  in  its  sole  discretion,  shall  determine  it  necessary  to  modify  or 
discontinue  use  of  any  proprietary  Marks,  or  to  develop  additional  or  substitute  marics,  the  Franchisee 
shall,  within  a  reasonable  time  after  receipt  of  written  notice  of  such  a  modification  or  discontinuation 
from  the  Franchisor,  take  such  action,  at  the  Franchisee's  sole  expense,  as  may  be  necessary  to  comply 
with  such  modification,  discontinuation,  addition  or  substitution. 

14.8.  Creative  Ownership, 

All  copyrightable  works  created  by  the  Franchisee  or  any  of  its  owners,  officers  or  employees  in 
connection  with  the  Store  shall  be  the  sole  property  of  the  Franchisor.  The  Franchisee  assigns  all 
proprietary  rights,  including  copyrights,  in  these  works  to  the  Franchisor  without  additional  consideration. 
The  Franchisee  hereby  assigns  and  will  execute  such  additional  assignments  or  documentation  to 
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effectuate  the  assignment  of  all  intellectual  property,  inventions,  copyrights  and  trade  secrets  developed  in 
part  or  m  whole  in  relation  to  the  Store,  during  the  term  of  this  Agreement,  as  the  Franchisor  may  deem 
necessary  in  order  to  enable  it,  at  its  expense,  to  apply  for,  prosecute  and  obtain  copyrights,  patents  or 
other  proprietarj'  rights  in  the  United  States  and  in  foreign  countries  or  in  order  to  transfer  to  the 
Franchisor  all  right,  title,  and  interest  in  said  property.  The  Franchisee  shall  promptly  disclose  to  the 
Franchisor  all  inventions,  discoveries,  improvements,  recipes,  creations,  patents,  copyrights,  trademarks 
and  confidential  information  relating  to  the  Store  which  it  or  any  of  its  owners,  officers  or  employees  has 
made  or  may  make  solely,  jointly  or  conunonly  with  others  and  shall  promptly  create  a  written  record  of 
the  same.  In  addition  to  the  foregoing,  the  Franchisee  acknowledges  and  agrees  that  any  improvements  or 
modifications,  whether  or  not  copyrightable,  directly  or  indirectly  related  to  the  Store,  shall  be  deemed  to 
be  a  part  of  the  Licensed  Methods  and  shall  inure  to  the  benefit  of  the  Franchisor, 

15-      REPORTS,  RECORDS  AND  FINANCIAL  STATEMENTS 

151.    Franchisee  Reports. 

The  Franchisee  shall  establish  and  maintain  at  its  ovm  expense  a  bookkeeping  and  accounting 
system  which  conforms  to  the  specifications  which  the  Franchisor  may  prescribe  from  time  to  time, 
including  the  Franchisor's  current  "Standard  Code  of  Accounts"  as  described  in  the  Operations  Manual. 
The  Franchisee  shall  supply  to  the  Franchisor  such  reports  in  a  maimer  and  form  as  the  Franchisor  may 
from  time  to  time  reasonably  require,  including: 

a.  Monthly  summary  reports,  in  a  form  as  may  be  prescribed  by  the  Franchisor, 
mailed  to  the  Franchisor  postmarked  no  later  than  the  15th  day  of  the  month  and  containing 
information  relative  to  the  previous  month's  operations;  and 

b.  Quarterly  financial  statements,  prepared  in  accordance  with  generally  accepted 
accounting  principles  ("GAAP"),  and  consisting  of  a  profit  and  loss  statement  and  balance  sheet 
for  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store,  mailed  to  the  Franchisor 
postmarked  no  later  than  the  15th  day  following  the  end  of  the  calendar  quarter,  based  on 
operating  results  of  the  prior  quarter,  which  shall  be  submitted  in  a  form  approved  by  the 
Franchisor  and  shall  be  certified  by  the  Franchisee  to  be  correct. 

The  Franchisor  reserves  the  right  to  disclose  data  derived  firom  such  reports,  without  identifying  the 
Franchisee,  except  to  the  extent  identification  of  the  Franchisee  is  required  by  law. 

15,2,    Annual  Financial  Statements. 

The  Franchisee  shall,  within  90  days  after  the  end  of  its  fiscal  year,  provide  to  the  Franchisor 
annual  unaudited  financial  statements,  compiled  or  reviewed  by  an  independent  certified  public 
accountant  acceptable  to  and  approved  by  the  Franchisor  and  prepared  in  accordance  with  GAAP,  and 
state  and  federal  income  tax  returns  prepared  by  a  certified  public  accountant.  If  these  fmancial 
statements  or  tax  returns  show  an  underpayment  of  any  amounts  owed  to  the  Franchisor,  these  amounts 
shall  be  paid  to  the  Franchisor  concurrently  with  the  submission  of  the  statements  or  returns. 

15.3»    Verification. 

Each  report  and  financial  statement  to  be  submitted  to  the  Franchisor  hereunder  shall  be  signed 
and  verified  by  the  Franchisee. 
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15.4.  Books  and  Records. 

The  Franchisee  shall  maintain  all  bcx)ks  and  records  for  its  ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY  Store  in  accordance  with  GAAP,  consistently  applied,  and  preserve  these  records  for  at  least 
five  years  after  the  fiscal  year  to  which  they  relate. 

15.5.  Audit  of  Books  and  Records. 

The  Franchisee  shall  permit  the  Franchisor  to  inspect  and  audit  the  books  and  records  of  the 
ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  at  any  reasonable  time,  at  the  Franchisor's 
expense.  If  any  audit  discloses  a  deficiency  in  amounts  for  payments  owed  to  the  Franchisor  pursuant  to 
this  Agreement,  then  such  amounts  shall  become  immediately  payable  to  the  Franchisor  by  the 
Franchisee,  with  interest  fi'om  the  date  such  payments  were  due  at  the  lesser  of  1 14%  per  month  or  the 
maximum  rate  allowed  by  law.  In  addition,  if  it  is  found  by  such  audit  that  the  Gross  Retail  Sales  of  the 
ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  have  been  understated  by  five  percent  (5%)  or 
more  during  the  period  audited,  the  Franchisee  shall  pay  all  reasonable  costs  and  expenses  the  Franchisor 
incurred  in  connection  with  such  audit. 

15.6.  Failure  to  Comply  with  Reporting  Requirements. 

If  the  Franchisee  fails  to  prepare  and  submit  any  statement  or  report  as  required  under  this  Article 
15,  then  the  Franchisor  shall  have  the  right  to  treat  the  Franchisee's  feilure  as  good  cause  for  termination 
of  this  Agreement.  In  addition  to  all  other  remedies  available  to  the  Franchisor,  in  the  event  that  the 
Franchisee  fails  to  prepare  and  submit  any  statement  or  report  required  under  this  Article  15  for  two 
consecutive  reporting  periods,  the  Franchisor  shaU  be  entitled  to  make  an  audit,  at  the  expense  of  the 
Franchisee,  of  the  Franchisee's  books,  records  and  accounts,  including  the  Franchisee's  bank  accounts, 
which  in  any  way  pertain  to  the  Gross  Retail  Sales  or  the  Adjusted  Gross  Retail  Sales  of  the  ROCKY 
MOUNTAIN  CHOCOLATE  FACTORY  Store.  The  statements  or  reports  not  previously  submitted  shall 
be  prepared  by  or  under  the  dh-ection  and  supervision  of  an  independent  certified  public  accountant 
selected  by  the  Franchisor. 

15.7.  Shopping  Service. 

The  Franchisor  reserves  the  right  to  use  third  party  shopping  services  fi*om  time  to  .time  to 
evaluate  the  conduct  of  the  Franchisee's  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store, 
including  such  things  as  customer  service,  cleanliness,  merchandising  and  proper  use  of  registers.  The 
Franchisor  may  use  such  shopping  services  to  inspect  the  Franchisee's  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store  at  any  time  at  the  Franchisor's  expense,  without  prior  notification  to  the 
Franchisee.  The  Franchisor  may  make  the  results  of  any  such  service  evaluation  available  to  the 
Franchisee,  in  the  Franchisor's  sole  discretion, 

16.      TRANSFER 

16,1.    Transfer  bv  Franchisee. 

The  fi-anchise  granted  herein  is  personal  to  the  Franchisee  and,  except  as  stated  below,  the 
Franchisor  shall  not  allow  or  permit  any  transfer,  assignment,  subfiranchise  or  conveyance  of  this 
Agreement  or  any  interest  hereunder  As  used  in  this  Agreement,  the  term  "transfer"  includes  the 
Franchisee's  voluntary,  involuntary,  direct  or  indirect  assignment,  sale,  gift  or  other  disposition  of  any 
interest  in:  (1)  this  Agreement;  (2)  the  Franchisee  entity;  (3)  the  Store  governed  by  this  Agreement;  or  (4) 
all  or  a  substantial  portion  of  the  assets  of  the  Store. 
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16.2.  Pre-Conditions  to  Franchisee's  Transfer. 

The  Franchisee  shall  not  engage  in  a  transfer  unless  the  Franchisee  obtains  the  Franchisor's 
written  consent  and  the  Franchisee  and  the  proposed  transferee  comply  with  the  following  requirements: 

a.  All  amounts  due  and  owing  pursuant  to  this  Agreement  by  the  Franchisee  to  the 
Franchisor  or  its  affiliates  or  to  third  parties  whose  debts  or  obligations  the  Franchisor  has 
guaranteed  on  behalf  of  the  Franchisee,  if  any,  are  paid  in  full; 

b.  The  proposed  transferee  agrees  to  operate  the  Store  as  a  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store  and  agrees  to  satisfactorily  complete  the  initial  training  program 
described  in  this  Agreement,  which  training  must  be  completed  to  the  Franchisor's  satisfaction 
prior  to  the  effectiveness  of  the  transfer; 

c.  The  proposed  transferee  agrees  to  execute  the  then  current  form  of  Franchise 
Agreement  which  shall  supersede  this  Agreement  in  all  respects.  If  a  new  Franchise  Agreement 
is  signed,  the  terms  thereof  may  dififer  jfrom  the  terms  of  this  Agreement;  provided,  however,  the 
transferee  will  not  be  required  to  pay  any  initial  franchise  fee; 

d.  The  Franchisee  provides  written  notice  to  the  Franchisor  30  days'  prior  to  the 
proposed  effective  date  of  the  transfer,  and  includes  information  reasonably  detailed  to  enable  the 
Franchisor  to  evaluate  the  terms  and  conditions  of  the  proposed  transfer  and  which  at  a  minimum 

)  includes  a  written  offer  firom  the  proposed  transferee; 

e.  The  proposed  transferee  provides  information  to  the  Franchisor  sufficient  for  the 
Franchisor  to  assess  the  proposed  transferee's  business  experience,  aptitude  and  financial 
qualification,  and  the  Franchisor  approves  the  proposed  transferee  as  a  franchisee; 

f  The  Franchisee  executes  a  general  release,   in  a  form  satisfactory  to  the 

Franchisor,  of  any  and  all  claims  against  the  Franchisor,  its  affiliates  and  their  respective  officers, 
directors,  employees  and  agents; 

g.  The  Franchisee  or  the  proposed  transferee  pay  a  nonrefundable  transfer  fee  of 

$2,500  before  the  proposed  transferee  attends  the  initial  training  program;  provided,  however, 
that  no  transfer  fee  will  be  charged  for  a  transfer  by  the  Franchisee  to  a  corporation  wholly-owned 
by  the  Franchisee,  between  partners  of  a  partnership  Franchisee  or  to  a  spouse  of  a  Franchisee 
upon  the  death  or  disability  of  the  Franchisee; 

h.  The  Franchisee  remodels  the  Store  and  upgrades  equipment,  including  installing 

the  Franchisor's  then  current  System,  fixtures,  fiimishmgs  and  signage,  if  the  Franchisor  so 
requires;  and 

i.  The  Franchisee  agrees  to  abide  by  all  post-termination  covenants  set  forth  herein, 

including,  without  limitation,  the  covenant  not  to  compete  in  Section  20.2  below. 

16.3,  Franchisor's  Approval  of  Transfer. 

(  ) 

^  The  Franchisor  has  30  days  from  the  date  of  the  written  notice  to  approve  or  disapprove  in 

writing,  of  the  Franchisee's  proposed  transfer,  which  approval  shall  not  be  unreasonably  withheld.  The 
Franchisee  acknowledges  that  the  proposed  transferee  shall  be  evaluated  for  approval  by  the  Franchisor 
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based  on  the  same  criteria  as  is  currently  being  used  to  assess  new  franchisees  of  the  Franchisor  and  that 
the  Franchisor  shall  provide  such  proposed  transferee,  if  appropriate,  with  such  disclosures  as  may  be 
required  by  state  or  federal  law.  If  the  Franchisee  and  its  proposed  transferee  comply  with  all  conditions 
for  transfer  set  forth  herein  and  the  Franchisor  has  not  given  the  Franchisee  notice  of  its  approval  or 
disapproval  \vithin  such  period,  approval  is  deemed  granted. 

16.4.  Right  of  First  Refusal 

In  the  event  the  Franchisee  wishes  to  engage  in  a  transfer,  the  Franchisee  agrees  to  grant  to  the 
Franchisor  a  30  day  right  of  first  refusal  to  purchase  such  rights,  interest  or  assets  on  the  same  terms  and 
conditions  as  are  contained  in  the  written  notice  set  forth  in  Section  16.2.d:  provided,  however,  the 
following  additional  terms  and  condkions  shall  apply: 

a.  The  30  day  right  of  first  refusal  period  will  run  concurrently  with  the  period  in 
which  the  Franchisor  has  to  approve  or  disapprove  the  proposed  transferee; 

b.  The  right  of  first  refusal  will  be  effective  for  each  proposed  transfer  and  any 
materia!  change  in  the  terms  or  conditions  of  the  proposed  transfer  shall  be  deemed  a  separate 
offer  on  which  the  Franchisor  Shall  have  a  new  30  day  right  of  first  refusal; 

c.  If  the  consideration  or  manner  of  payment  offered  by  a  proposed  transferee  is 
such  that  the  Franchisor  may  not  reasonably  be  required  to  fiimish  the  same,  tiben  the  Franchisor 
may  purchase  the  interest  which  is  proposed  to  be  sold  for  the  reasonable  cash  equivalent.  If  the 
parties  cannot  agree  within  a  reasonable  time  on  the  cash  consideration,  each  of  the  Franchisor 
and  the  Franchisee  shall  designate  an  independent  appraiser  who,  in  turn,  shall  designate  a  third 
independent  appraiser.  The  third  appraiser's  determination  will  be  binding  upon  the  parties.  All 
expenses  of  the  appraiser  shall  be  paid  for  equally  between  the  Franchisor  and  the  Franchisee; 
and 

d.  If  the  Franchisor  chooses  not  to  exercise  its  right  of  first  refiisal,  the  Franchisee 
shall  be  fi-ee  to  complete  the  transfer  subject  to  compliance  with  Sections  16.2  and  16.3  above. 
Absence  of  a  reply  to  the  Franchisee's  notice  of  a  proposed  transfer  within  the  30-day  period  may 
be  deemed  a  waiver  of  such  right  of  first  refusal. 

16.5,  Types  of  Transfers. 

The  Franchisee  acknowledges  that  the  Franchisor's  right  to  approve  or  disapprove  of  a  proposed 
transfer  as  provided  for  above,  shall  apply  (1)  if  the  Franchisee  is  a  partnership,  corporation  or  other 
business  association,  (i)  to  the  addition  or  deletion  of  a  partner,  shareholder  or  members  of  the  association 
or  the  transfer  of  any  ownership  interest  among  existing  partners,  shareholders  or  members;  (ii)  to  any 
proposed  transfer  of  25%  or  more  of  the  interest  (whether  stock,  partnership  interest  or  membership 
interest)  to  a  third  party,  whether  such  transfer  occurs  in  a  single  transaction  or  several  transactions;  and 
(2)  if  the  Franchisee  is  an  individual,  to  the  transfer  from  such  individual  or  individuals  to  a  corporation 
or  other  entity  controlled  by  them,  in  which  case  the  Franchisor's  approval  will  be  conditioned  upon:  (i) 
the  continuing  personal  guarantee  of  the  individual  (or  individuals)  for  the  performance  of  obligations 
under  this  Agreement;  and  (ii)  a  limkation  on  the  corporation's  or  other  entity's  business  activity  to  that 
of  operatmg  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  and  related  activities  provided 
that  with  respect  to  such  transfer,  the  Franchisor's  right  of  first  refusal  to  purchase  shall  not  apply  and  the 
Franchisor  will  not  charge  any  transfer  fee. 
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16.6*    Transfer  by  the  Franchisor. 

This  Agreement  is  fully  assignable  by  the  Franchisor  and  shall  inure  to  the  benefit  of  any  assignee 
or  other  legal  successor  in  interest,  and  the  Franchisor  shall  in  such  event  be  fully  released  from  the  same. 

16.7.    Franchisee's  Death  or  Disability. 

Upon  the  death  or  permanent  disability  of  the  Franchisee  (or  individual  owning  25%  or  more  of, 
or  controlling  the  Franchisee  entity),  the  personal  representative  of  such  person  shall  transfer  the 
Franchisee's  interest  in  this  Agreement  or  such  interest  in  the  Franchisee  entity  to  an  approved  third  party. 
Such  disposition  of  this  Agreement  or  such  interest  (including,  without  limitation,  transfer  by  bequest  or 
inheritance)  shall  be  completed  within  a  reasonable  time,  not  to  exceed  120  days  from  the  date  of  death  or 
permanent  disability  (unless  extended  by  probate  proceedings),  and  sh^I  be  subject  to  all  terms  and 
conditions  applicable  to  transfers  contained  in  this  Article  16.  Provided,  however,  that  for  purposes  of 
this  Section  16.7.  there  shall  be  no  transfer  fee  charged  by  the  Franchisor.  Failure  to  transfer  the  interest 
within  said  period  of  time  shall  constitute  a  breach  of  this  Agreement.  For  the  purposes  hereof,  the  term 
"permanent  disability"  shall  mean  a  mental  or  physical  disability,  impairment  or  condition  that  is 
reasonably  expected  to  prevent  or  actually  does  prevent  the  Franchisee  (or  the  owner  of  25%  or  more  of, 
or  controlling,  the  Franchisee  entity)  from  supervising  the  management  and  operation  of  the  ROCKY 
MOUNTAIN  CHOCOLATE  FACTORY  Store  for  a  period  of  120  days  from  the  onset  of  such  disability, 
impairment  or  condition. 

17.      TERM  AND  EXPIRATION 

(      ) 

17.1.  Term. 

The  term  of  this  Agreement  begins  on  the  date  this  Agreement  is  fully  executed  and  ends  ten 
years  later,  unless  sooner  terminated  as  provided  herein. 

17.2.  Continuation. 

If,  for  any  reason,  the  Franchisee  continues  to  operate  the  Store  beyond  the  term  of  this 
Agreement  or  any  subsequent  renewal  period,  it  shall  be  deemed  to  be  on  a  month-to-month  basis  under 
the  terms  of  this  Agreement  and  subject  to  termination  upon  30  days  notice  or  as  required  by  law^  If  said 
holdover  peripd  exceeds  90  days,  this  Agreement  is  subject  to  immediate  termination  unless  applicable 
law  requires  a  longer  period.  Upon  termination  after  any  holdover  period,  the  Franchisee  and  tiiose  in 
active  concert  with  the  Franchisee,  including  family  members,  officers,  directors,  partners  and  managing 
agents,  are  subject  to  the  terms  of  Articles  20  and  22  and  Section  18.5  of  this  Agreement  and  all  other 
applicable  post-termination  obligations  contained  in  this  Agreement. 

17.3.  Rights  Upon  Expiration. 

At  the  end  of  the  initial  term  hereof  the  Franchisee  shall  have  the  option  to  renew  its  franchise 
rights  for  one  additional  ten  year  term,  by  acquiring  successor  franchise  rights,  if  the  Franchisor  does  not 
exercise  its  right  not  to  offer  a  successor  franchise  in  accordance  with  Section  17.5  below  and  if  the 
Franchisee: 

(      )  a.  At  least  30  days  prior  to  expiration  of  the  term,  executes  the  form  of  Franchise 

^--^  Agreement  then  in  use  by  the  Franchisor; 
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b.  Has  complied  with  all  provisions  of  this  Agreement  during  the  current  term, 
including  the  payment  on  a  timely  basis  of  all  Royalties  and  other  fees  due  hereunder. 
"Compliance"  shall  mean,  at  a  minimum,  that  the  Franchisee  has  not  received  any  written 
notification  from  the  Franchisor  of  breach  hereunder  more  than  four  times  during  the  term  hereof; 

c.  Upgrades  and/or  remodels  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY 
Store  and  its  operations  at  the  Franchisee's  sole  expense  (the  necessity  of  which  shall  be  in  the 
sole  discretion  of  the  Franchisor)  to  conform  with  the  then  current  Operations  Manual; 

d.  Executes  a  general  release,  in  a  form  satisfactory  to  the  Franchisor,  of  any  and  all 
claims  against  the  Franchisor  and  its  affiliates,  and  their  respective  officers,  directors,  employees 
and  agents  arising  out  of  or  relating  to  this  Agreement;  and 

e.  Pays  a  successor  jfranchise  fee  of  $  1 00 . 

17.4.  Exercise  of  Option  for  Successor  Franchise. 

The  Franchisee  may  exercise  its  option  for  a  successor  franchise  by  giving  vmtten  notice  of  such 
exercise  to  the  Franchisor  not  less  than  90  days  prior  to  the  scheduled  expiration  of  this  Agreement.  If  the 
Franchisee  fails  to  provide  such  notice  to  the  Franchisor  within  the  time  frame  set  forth  in  the  preceding 
sentence,  but  notifies  the  Franchisor  of  its  desire  to  obtain  a  successor  fianchise  prior  to  the  expiration  of 
the  then-current  term  of  this  Agreement,  the  Franchisee  shall  pay  the  Franchisor  a  penalty  of  $1,000  for 
every  30-day  period  that  the  Franchisee  was  late,  plus  attorneys'  and  administrative  fees  and  expenses 
attributable  to  such  late  renewal.  The  Franchisee's  successor  fianchise  rights  shall  become  effective  by 
signing  the  Franchise  Agreement  then  currently  being  offered  to  new  franchisees  of  the  Franchisor. 

17.5,  Conditions  of  Refusal. 

The  Franchisor  shall  not  be  obligated  to  offer  the  Franchisee  a  successor  fi-anchise  upon  the 
expiration  of  this  Agreement  if  the  Franchisee  fails  to  comply  with  any  of  the  above  conditions  of 
renewal.  In  such  event,  except  for  feilure  to  execute  the  then  current  Franchise  Agreement  or  pay  the 
successor  franchise  fee,  the  Franchisor  shall  give  notice  of  expiration  at  least  180  days  prior  to  the 
expiration  of  the  term,  and  such  notice  shall  set  forth  the  reasons  for  such  refusal  to  offer  successor 
franchise  rights.  Upon  the  expiration  of  this  Agreement,  the  Franchisee  shall  comply  with  the  provisions 
of  Section  18.5  below. 

18.      DEFAULT  AND  TERMINATION 

18.1,    Termination  bv  Franchisor  ■  Effective  Upon  Notice, 

The  Franchisor  shall  have  the  right,  at  its  option,  to  tenninate  this  Agreement  and  all  rights 
granted  the  Franchisee  hereunder,  without  affording  the  Franchisee  any  opportunity  to  cure  any  default 
(subject  to  any  state  laws  to  the  contrary,  where  state  law  shall  prevail),  effective  upon  receipt  of  notice 
by  the  Franchisee,  addressed  as  provided  in  Section  22.12,  upon  the  occurrence  of  any  of  the  following 

events: 

a.  Abandonment,  If  the  Franchisee  ceases  to  operate  the  ROCKY  MOUNTAIN 

CHOCOLATE  FACTORY  Store  or  otherwise  abandons  the  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store  for  a  period  of  five  consecutive  days,  or  any  shorter  period  that 
indicates  an  intent  by  the  Franchisee  to  discontinue  operation  of  the  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store,  unless  and  only  to  the  extent  that  full  operation  of  the  ROCKY 
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MOUNTAIN  CHOCOLATE  FACTORY  Store  is  suspended  or  terminated  due  to  fire,  flood, 
earthquake  or  other  similar  causes  beyond  the  Franchisee's  control  and  not  related  to  the 
availability  of  funds  to  the  Franchisee; 

b-  Insolvency:  Assignments.  If  the  Franchisee  becomes  insolvent  or  is  adjudicated 

a  bankrupt;  or  any  action  is  taken  by  the  Franchisee,  or  by  others  against  the  Franchisee  under  any 
insolvency,  bankruptcy  or  reorganization  act,  (this  provision  may  not  be  enforceable  under 
federal  bankruptcy  law,  1 1  U.S.C.  §§  101  et  seq.),  or  if  the  Franchisee  makes  an  assignment  for 
the  benefit  of  creditors,  or  a  receiver  is  appointed  by  the  Franchisee; 

5  Unsatisfied  Judgments;  Lew:  Foreclosure    If  any  material  judgment  (or 

several  judgments  which  in  the  aggregate  are  material)  is  obtained  against  the  Franchisee  and 
remains  unsatisfied  or  of  record  for  30  days  or  longer  (unless  a  supersedeas  or  other  appeal  bond 
has  been  filed);  or  if  execution  is  levied  against  the  Franchisee's  business  or  any  of  the  property 
used  in  the  operation  of  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  and  is  not 
discharged  within  five  days;  or  if  the  real  or  personal  property  of  the  Franchisee's  business  shall 
be  sold  after  levy  thereupon  by  any  sheriff,  marshal  or  constable; 

d-  Criminal  Conviction.  If  the  Franchisee  is  convicted  of  a  felony,  a  crime 

involving  moral  turpitude,  or  any  crime  or  offense  that  is  reasonably  likely,  in  the  sole  opinion  of 
the  Franchisor,  to  materially  and  unfavorably  affect  the  Licensetf  Methods,  Marks,  goodwill  or 
reputation  thereof; 

s-  Failure  to  Make  Payments.  If  the  Franchisee  feils  to  pay  any  amounts  due  the 

Franchisor  or  affiliates,  including  any  amounts  which  may  be  due  as  a  result  of  any  subleases  or 
lease  assignments  between  the  Franchisee  and  the  Franchisor,  within  10  days  after  receiving 
notice  that  such  fees  or  amounts  are  overdue; 

f-  Misuse  of  Marks.   If  the  Franrhigfift  mjgngftg  nr  faiU  tn  MUxxi  iht^  'FrQn^Kior.rV 

directions  and  guidelines  concerning  use  of  the  Franchisor's  Marks  and  fails  to  correct  the  misuse 
or  failure  within  ten  days  after  notification  from  the  Franchisor; 

8-  Unauthorized    Disclosure.  If  the    Franchisee    intentionally    or    negligently 

discloses  to  any  unauthorized  person  the  contents  of  or  any  part  of  the  Franchisor's  Operations 
Manual  or  any  other  trade  secrets  or  confidential  information  of  the  Franchisor; 

h.  Repeated  Noncompliance.  If  the  Franchisee  has  received  two  previous  notices 

of  default  fi-om  the  Franchisor  and  is  again  in  default  of  this  Agreement  at  any  time  during  the 
term  of  this  Agreement,  regardless  of  whether  the  previous  defeults  were  cured  by  the  Franchisee; 


or 


1. 


Unauthorized  Transfer.  If  the  Franchisee  sells,  transfers  or  otherwise  assigns 
the  Franchise,  an  interest  in  the  Franchise  or  the  Franchisee  entity,  this  Agreement,  the  ROCKY 
MOUNTAIN  CHOCOLATE  FACTORY  Store  or  a  substantial  portion  of  the  assets  of  the 
ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  owned  by  the  Franchisee  without 
complying  with  the  provisions  of  Article  16  above. 

(^  J  18.2,    Termination  bv  Franchisor  -  Thirty  Days  Notice; 

The  Franchisor  shall  have  the  right  to  terminate  this  Agreement  (subject  to  any  state  laws  to  the   ' 
contrary,  where  state  law  shall  prevail),  effective  upon  30  days  written  notice  to  the  Franchisee,  if  the 
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Franchisee  breaches  any  other  provision  of  this  Agreement  and  fails  to  cure  the  default  during  such  30- 
day  period.  In  that  event,  this  Agreement  will  terminate  without  further  notice  to  the  Franchisee,  effective 
upon  expiration  of  the  30-day  period.  Defaults  shall  include,  but  not  be  limited  to,  the  following: 

a.  Failure  to  Maintain  Standards.  The  Franchisee  foils  to  maintain  the  then- 
current  operating  procedures  and  adhere  to  the  specifications  and  standards  established  by  the 
Franchisor  as  set  forth  herein  or  in  the  Operations  Manual  or  otherwise  communicated  to  the 
Franchisee; 

b.  Deceptive  Practices.  The  Franchisee  engages  in  any  unauthorized  business  or 
practice  or  sells  any  unauthorized  product  or  service  under  the  Franchisor's  Marks  or  under  a 
name  or  mark  which  is  confusingly  similar  to  the  Franchisor's  Marks; 

c.  Failure  to  Obtain  Consent.  The  Franchisee  fails,  refuses  or  neglects  to  obtain 
the  Franchisor's  prior  written  approval  or  consent  as  required  by  this  Agreement; 

d.  Failure  to  Comply  with  Manual.  The  Franchisee  fails  or  refuses  to  comply 
with  the  then-current  requirements  of  the  Operations  Manual;  or 

e.  Breach  of  Related  Agreement.  The  Franchisee  defaults  under  any  term  of  the 
lease,  sublease  or  lease  assignment  for  the  Franchised  Location,  any  equipment  lease  or  any  other 
agreement  material  to  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  or  any  other 
Franchise  Agreement  between  the  Franchisor  and  the  Franchisee  and  such  defeult  is  not  cured  ' 
within  the  time  specified  in  such  lease,  sublease,  other  agreement  or  other  Franchise  Agreement. 
Provided,  however,  so  long  as  financing  from  the  United  States  Small  Business  Administration 
remains  outstanding,  the  Franchisee  will  be  given  the  same  opportunity  to  cure  defaults  under  any 
agreement  between  the  Franchisor  or  its  affiliates  and  the  Franchisee,  as  the  Franchisee  is  given 
under  this  Agreement    * 

Notwithstanding  the  foregoing,  if  the  breach  is  curable,  but  is  of  a  nature  which  cannot  be  reasonably 
cured  within  such  30-day  period  and  the  Franchisee  has  commenced  and  is  continuing  to  make  good  faith 
efforts  to  cure  the  breach  during  such  30-day  period,  the  Franchisee  shall  be  given  an  additional 
reasonable  period  of  time  to  cure  the  same,  and  this  Agreement  shall  not  automatically  terminate  without 
written  notice  from  the  Franchisor. 

18,3.    Franchisor's  Remedies. 

a.  Failure  to  Pay.   In  addition  to  all  other  remedies  that  may  be  exercised  by  the 

Franchisor  upon  a  defeult  by  the  Franchisee  under  the  terms  pf  this  Agreement,  the  Franchisor 
reserves  the  right  to  collect  amounts  due  from  the  Franchisee  to  any  third  party  and  to  pay  the 
third  party  directly.  If  the  Franchisor  collects  any  such  amounts,  the  Franchisor  may,  in  its  sole 
discretion,  charge  the  Franchisee  an  administrative  fee  to  reimburse  the  Franchisor  for  its  costs  of 
collecting  and  paying  such  amounts.  Any  administrative  fee  charged  would  not  exceed  15%  of 
the  total  amount  of  money  collected.  Additionally,  in  the  event  this  Agreement  is  terminated  by 
the  Franchisor  prior  to  its  expiration  as  set  forth  in  Sections  18.1  or  18.2  above,  the  Franchisee 
acknowledges  and  agrees  that  in  addition  to  all  other  available  remedies,  the  Franchisor  shall 
have  the  right  to  recover  lost  future  Royalties  during  any  period  in  which  the  Franchisee  fails  to 
pay  such  Royalties  through  and  including  the  remainder  of  the  then  current  term  of  this 
Agreement, 
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b.  Liquidated  Damages.  Franchisee  acknowledges  that,  if  there  is  any  act  in 

violation  of  Sections  18.1  or  \i2  of  this  Agreement,  it  will  be  impossible  to  determine  with 
specificity  the  damage  to  Franchisor.  Therefore,  for  purposes  of  this  Agreement,  as  liquidated 
damages  and  not  as  a  penalty,  for  each  day  that  Franchisee  is  in  violation  of  Sections  18.1  or  li2 
of  this  Agreement,  Franchisee  shall  pay  to  Franchisor  the  sum  of  $500. 

18.4.    Right  to  Purchase. 

Upon  termination  or  expiration  of  this  Agreement  for  any  reason,  the  Franchisor  shall  have  the 
option  to  purchase  some  or  all  of  the  assets  of  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY 
Store,  which  may  include,  at  the  Franchisor's  option,  all  of  the  Franchisee's  interest,  if  any,  in  and  to  the 
real  estate  upon  which  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  is  located,  and  all 
buildings  and  other  improvements  thereon,  including  leasehold  interests,  at  fair  market  value,  less  anv 
amount  apportioned  to  the  goodwill  of  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store 
which  is  attributable  to  the  Franchisor's  Marks  and  Licensed  Methods,  and  less  any  amounts  owed  to  the 
Franchisor  by  the  Franchisee.  The  following  additional  terms  shall  apply  to  the  Franchisor's  exercise  of 
this  option: 

a.  The  Franchisor's  option  hereunder  shall  be  exercisable  by  providing  the 
Franchisee  with  written  notice  of  its  intention  to  exercise  the  option  given  to  the  Franchisee  no 
later  than  the  effective  date  of  termination,  in  the  case  of  termination,  or  at  least  90  days  prior  to 
the  expiration  of  the  term  of  the  franchise,  in  the  case  of  non-renewal.  Such  notice  shall  include  a 
description  of  the  assets  the  Franchisor  will  purchase. 

b.  In  the  event  that  the  Franchisor  and  the  Franchisee  cannot  agree  to  a  fair  market 
value  for  the  assets  of  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store,  then  the  fair 
market  value  shall  be  determined  by  an  independent  third  party  appraisal.  The  Franchisor  and  the 
Franchisee  shall  each  select  one  independent,  qualified  appraiser,  and  the  two  so  selected  shall 
select  a  third  appraiser,  All  three  to  determine  the  fair  market  value  of  the  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store.  The  purchase  price  shall  be  the  median  of  the  fair  market 
values  as  determined  by  the  three  appraisers. 

c.  The  Franchisor  and  the  Franchisee  agree  that  the  terms  and  conditions  of  this 
right  and  option  to  purchase  may  be  recorded,  if  deemed  appropriate  by  the  Franchisor,  in  the  real 
property  records  and  the  Franchisor  and  the  Franchisee  further  agree  to  execute  such  additional 
documentation  as  may  be  necessary  and  appropriate  to  effectuate  such  recording. 

The  closing  for  the  purchase  of  the  assets  of  the  ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY  Store  will  take  place  no  later  than  60  days  after  the  termination  or  nonrenewal  date.  The 
Franchisor  will  pay  the  purchase  price  in  full  at  the  closing,  or,  at  its  option,  in  five  equal  consecutive 
monthly  installments  with  interest  at  a  rate  of  10%  per  annum.  The  Franchisee  must  sign  all  documents 
of  assignment  and  transfer  as  are  reasonably  necessary  for  purchase  of  the  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store  by  the  Franchisor. 

In  the  event  that  the  Franchisor  does  not  exercise  the  Franchisor's  right  to  purchase  the  assets  of 
the  Fr^chisee's  ROCKY  MOUNTAfiSf  CHOCOLATE  FACTORY  Store  as  set  forth  above,  the 
Franchisee  will  be  free  to  keep  or  to  sell,  after  such  termination  or  expiration,  to  any  third  party,  all  of  the 
r  J  assets  of  its  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store;  provided,  however,  that  all 
appearances  of  the  Marks  are  first  removed  in  a  manner  approved  in  writing  by  the  Franchisor.  The 
Franchisor  will  only  be  obligated  to  purchase  any  assets  of  the  ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY  Store  in  the  event  and  to  the  extent  it  is  required  by  applicable  state  or  federal  law. 

^^  S00902 


Case  3:08-cv-00833-JJ^AJB      Document  1  -2       Filed  05/^2008      Page  81  of  96 


-JJ^AJB      Document  1-2       Filed  05/^: 


V, 


J 


^^•^-     Qbligations  of  Franchist>«.  Tlpon  Terminafinn  or  ExpimHnn 

The  Franchisee  is  obligated  upon  temination  or  expiration  of  this  Agreement  to  immediately; 

a.  Pay  to  the  Franchisor  all  Royalties,  other  fees,  and  any  and  all  amounts  or 
accounts  payable  then  owed  the  Franchisor  or  its  affiliates  pursuant  to  this  Agreemem,  or 

rJoZl  t'  ^l       1  agreement,  whether  written  or  oml,  including  subleases  and  lease 
assignments,  between  the  parties; 

b.  Cease  to  identify  itself  as  a  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY 
Franchisee  or  publicly  identify  itself  as  a  former  Franchisee  or  use  any  of  the  Franchisor's  trade 
secrets,  signs,  symbols,  devices,  trade  names,  trademarks,  or  other  materials. 

.  c^         Immediately  cease  to  identify  the  Franchised  Location  as  being,  or  having  been 

associated  with  the  Franchisor,  and  immediately  cease  using  any  propriety  mark  of  the 

c?^?AX  w^^  "^  ^y  ^^y  associated  with  the  ROCKY  MOUNTAIN  CHOCOLATE 

FACTORY  Marks  and  Licensed  Methods; 

.1.     u    ^\    r.  i^^^'v^''  ^°  ^e  Franchisor  all  Factory  Candy,  Store  Candy  and  Items  of  inventory 
^i  bear  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  tr^de  nL  or  lo^.  signHgn 

^^Trkfr'^tl^  r*^"t?'  ^°""'  ^^  °^^''  '"^^'"^'^  ''^""S  ^y  °f  the  Maries  or  otherwise 
Identified  with  the  Franchisor  and  obtained  by  and  in  connection  with  this  Agreement; 

e  Immediately  deliver  to  the  Franchisor  the  Operations  Manual  and  all  other 

information,  documents  and  copies  thereof  which  are  proprietary  to  the  Franchisor; 

f.  Promptly  take  such  action  as  may  be  required  to  cancel  all  fictitious  or  assumed 

."«!;;^t  ^fSf '^     °l''^''^^^°".'  '^^^^"^  *°  '^  "^^  °^^y  ^"^^  ^hich  are  under  the  exclusive 
control  of  the  Franchisor  or.  at  the  option  of  the  Franchisor,  assign  the  same  to  the  Franchisor; 

g.  Notify  the  telephone  company  and  all  telephone  directory  publishers  of  the 
termination  or  expiration  of  the  Franchisee's  right  to  use  any  telephone  number  and  any  regular 
classified  or  other  telephone  directory  listings  associated  with  any  Mark  and  to  authorize  trLfe^ 
ttiereof  to  the  Franchisor  or  its  designee.  TTie  Franchisee  acknowledges  that,  as  between  the 
Franchisee  and  the  Franchisor,  the  Franchisor  has  the  sole  rights  to  and  interest  in  all  telephone, 
telecopy  or  fecsmule  machine  numbers  and  directory  listings  associated  with  any  Mark  The 
Franchisee  authorizes  the  Franchisor,  and  hereby  appoints  the  Franchisor  and  any  of  its  officers 
as  the  Franchisee  s  attorney-in-fact,  to  direct  the  telephone  company  and  all  telephone  directory 
publishers  to  transfer  any  telephone,  telecopy  or  facsimile  machine  numbers  and  directory  listines 
relating  to  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  to  the  SStr  fts 
designee,  should  the  Franchisee  fail  or  refuse  to  do  so,  and  the  telephone  company  and  all 
telephone  directory  publishers  may  accept  such  direction  or  this  Agreement  as  conclusive  of  the 
Franchisors  exclusive  rights  in  such  telephone  numbers  and  directory  listings  and  the 
I- ranchisor  s  authority  to  direct  their  transfer; 

h.         Abide  by  all  restrictive  covenants  set  forth  in  Article  20  of  this  Agreement; 

riaim.  Li.o.  J'f  ^  l^®"^.  '^'^®'  '"  ^  ^^^  satisfectoiy  to  the  Franchisor,  of  any  and  all 
claims  agamst  the  Franchisor,  its  afBliates  and  their  respective  officers,  directors,  employees  and 
agents;  and 
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j.  If  applicable,  take  such  action  as  may  be  required  to  remove  from  the  Internet  all 

sites  referring  to  the  Franchisee's  former  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY 
Store  or  any  of  the  Marks  and  to  cancel  or  assign  to  the  Franchisor,  in  the  Franchisor's  sole 
discretion,  all  rights  to  any  domain  names  for  any  sites  on  the  Internet  that  refer  to  the 
Franchisee's  former  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  or  any  of  the 
Marks. 

18.6.    State  and  Federal  Law. 

THE  PARTIES  ACKNOWLEDGE  THAT  IN  THE  EVENT  THE  TERMS  OF  THIS 
AGREEMENT  REGARDING  TERMINATION  OR  EXPIRATION  ARE  INCONSISTENT  WITH 
APPLICABLE  STATE  OR  FEDERAL  LAW,  SUCH  LAW  SHALL  GOVERN  THE  FRANCHISEE'S 
RIGHTS  REGARDING  TERMINATION  OR  EXPIRATION  OF  THIS  AGREEMENT. 

19.      BUSINESS  RELATIONSHIP 

19.1.  Independent  Businesspersons. 

The  parties  agree  that  each  of  them  are  independent  businesspersons,  that  their  only  relationship 
is  by  virtue  of  this  Agreement  and  that  no  fiduciary  relationship  is  created  hereunder.  Neither  party  is 
liable  or  responsible  for  the  other's  debts  or  obligations,  nor  shall  either  party  be  obligated  for  any 
damages  to  any  person  or  property  directly  or  indirectly  arising  out  of  the  operation  of  the  other  party's 
busmess  authorized  by  or  conducted  pursuant  to  this  Agreement.  The  Franchisor  and  the  Franchisee 
agree  that  neither  of  them  will  hold  themselves  out  to  be  the  agent,  employer  or  partner  of  the  other  and 
that  neither  of  them  has  the  authority  to  bind  or  incur  liability  on  behalf  of  the  other. 

19.2.  Payment  of  Third  Partv  Obligations. 

The  Franchisor  shall  have  no  liability  for  the  Franchisee's  obligations  to  pay  any  third  parties, 
including  without  limitation,  any  product  vendors,  or  any  sales,  use,  service,  occupation,  excise,  gross 
receipts,  income,  property  or  other  tax  levied  upon  the  Franchisee,  the  Franchisee's  property,  the  ROCKY 
MOUNTAIN  CHOCOLATE  FACTORY  Store  or  upon  the  Franchisor  in  connection  with  the  sales  made 
or  busmess  conducted  by  the  Franchisee  (except  any  taxes  the  Franchisor  is  required  by  law  to  collect 
from  the  Franchisee  with  respect  to  purchases  from  the  Franchisor). 

19.3.  Indemnification. 

The  Franchisee  agrees  to  indemnify,  defend  and  hold  harmless  the  Franchisor,  its  subsidiaries  and 
affiliates,  and  their  respective  shareholders,  directors,  officers,  employees,  agents,  successors  and 
assignees,  (the  "Indemnified  Parties")  against,  and  to  reimburse  them  for  all  claims,  obligations  and 
damages  described  in  this  Section  19.3.  any  and  all  third  party  obligations  described  in  Section  19.2  and 
any  and  all  claims  and  liabilities  directly  or  indirectly  arising  out  of  the  operation  of  the  ROCKY 
MOUNTAIN  CHOCOLATE  FACTORY  Store  or  arising  out  of  the  use  of  the  Marks  and  Licensed 
Metliods  m  any  manner  not  in  accordance  with  this  Agreement.  For  purposes  of  this  indemnification, 
claims  shall  mean  and  include  all  obligations,  actual  and  consequential  damages  and  costs  reasonably 
incurred  in  the  defense  of  any  claim  against  the  Indemnified  Parties,  including,  without  limitation, 
J  reasonable  accountants',  attorneys'  and  expert  witness  fees,  costs  of  investigation  and  proof  effects,  court 
-^  costs,  other  litigation  expenses  and  travel  and  living  expenses.  The  Franchisor  shaU  have  the  right  to 
defend  any  such  claim  against  it.  This  indemnity  shall  continue  in  full  force  and  effect  subsequent  to  and 
notwithstanding  the  expiration  or  termination  of  this  Agreement. 
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20.      RESTRICTIVE  COVENANTS 
20.1.    Non-Competition  During  Term. 

The  Franchisee  acknowledges  that,  in  addition  to  the  license  of  the  Marks  hereunder,  the 
Franchisor  has  also  licensed  commercially  valuable  information  which  comprises  and  is  a  part  of  the 
Licensed  Methods,  including  without  limitation,  recipes,  operations,  marketing,  advertising  and  related 
information  and  materials  and  that  the  value  of  this  information  derives  not  only  fiom  the  time,  effort  and 
money  which  went  into  its  compilation,  but  from  the  usage  of  the  same  by  all  the  franchisees  of  the 
Franchisor  using  the  Marks  and  Licensed  Methods.  The  Franchisee  therefore  agrees  that  other  than  the 
ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  licensed  herein,  neither  the  Franchisee  nor  any 
of  the  Franchisee's  officers,  directors,  shareholders  or  partners,  nor  anv  member  of  his  or  their  immediate 
ramilies,  shall  during  the  term  of  this  Agreement: 

^    a.  have  any  direct  or  indirect  controlling  interest  as  a  disclosed  or  beneficial  owner 

m  a  "Competitive  Business"  as  defined  below; 

b.  perform   services    as   a   director,    officer,    manager,    employee,    consultant, 
representative,  agent  or  otherwise  for  a  Competitive  Business;  or 

c.  divert  or  attempt  to  divert  any  business  related  to,  or  any  customer  or  account  of 
the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store,  the  Franchisor's  business  or  any 

)  other  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  franchisee's   business,   by  direct 

inducement  or  otherwise,  or  divert  or  attempt  to  divert  the  employment  of  any  employee  of  the 
Franchisor  or  another  franchisee  licensed  by  the  Franchisor  to  use  the  Marks  and  Licensed 
Methods,  to  any  Competitive  Business  by  any  direct  inducement  or  otherwise. 

The  term  "Competitive  Busine'ss"  as  used  in  this  Agreement  shall  mean  any  business  operating,  or 
granting  franchises  or  hcenses  to  others  to  operate,  a  retail,  wholesale,  distribution  or  manufecturing 
business  denvmg  more  than  10%  of  its  gross  receipts  from  the  sale,  processing  or  manufacturing  of 
chocolate  candies  and  other  non-chocolate  confectionery  items,  Items  or  other  products  which  are  offered 
in  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Stores  and  which  constitute  10%  or  more  of  the 
Gross  Retail  Sales  of  any  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store;  provided,  however, 
the  Franchisee  shall  not  be  prohibited  from  owming  securities  in  a  Competitive  Business  if  such  securities 
are  listed  on  a  stock  exchange  or  traded  on  the  over-the-counter  market  and  represent  5%  or  less  of  that 
class  of  securities  issued  and  outstanding. 

20.2.    Post-Termination  Covenant  Not  to  Compete. 

Upon  termination  or  expiration  of  this  Agreement  for  any  reason,  the  Franchisee  and  its  officers, 
directors,  shareholders,  and/or  partners  agree  that,  for  a  period  of  Uvo  years  commencing  on  the  effective 
date  of  termination  or  expiration,  or  the  date  on  which  the  Franchisee  ceases  to  conduct  business, 
whichever  is  later,  neither  Franchisee  nor  its  officers,  directors,  shareholders,  and/or  partners  shall  have 
any  direct  or  mdirect  interest  (through  a  member  of  any  immediate  femily  of  the  Franchisee  or  its  Owners 
or  otherwise)  as  a  disclosed  or  beneficial  owner,  investor,  partner,  director,  officer,  employee,  consultant, 
representative  or  agent  or  in  any  other  capacity  in  any  Competitive  Business,  defined  in  Section  20.1 
J  above,  located  or  operating  within  a  10-mile  radius  of  the  Franchised  Location  or  within  a  10-mile  radius 
-^  of  any  other  franchised  or  company-ovraed  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store.  The 
restrictions  of  this  Section  shall  not  be  applicable  to  the  ownership  of  shares  of  a  class  of  securities  listed 
on  a  stock  exchange  or  traded  on  the  over-the-counter  market  that  represent  5%  or  less  of  the  number  of 
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sSc^d^^'^nlSf  °^,'^"''^  'T'^  f  d  outstanding.  TTie  Franchisee  and  its  officers,  directors, 
sha  eholders  and/or  partners  expressly  acknowledge  that  they  possess  skills  and  abilities  of  a  general 
nature  and  have  other  opportunities  for  exploiting  such  skills.  Consequently,  enforcement  of  the 
covenants  made  m  this  Section  will  not  deprive  them  of  their  personal  goodwill  or  ability  to  earn  a  Zng 

20-3.    Confidentiality  of  Prnnrietarv  Informntinii 

M.tu  ^  ^-^  ^"^j^h^isee  shall  treat  all  information  it  receives  which  comprises  or  is  a  part  of  the  Licensed 
JJau^^ri^^'Tinr""'^''  f  ^"T"^"^  ^^  confidential  and  will  not  use  such  information  in  an 
pZihw^  ^  ''"*'^^'  ?'  '^'"^  ^°  ^y  unauthorized  person  without  fim  obtaining  the 

S^t  Ik.  ?  T"\  ?'  ^'^'^'^^  acknowledges  that  die  Marks  and  the  Licensed  Methods 
F^.^      /.f  f"^'"  ^^^^i"^  •  °  ^'"'  "^^^  **  P'^^^^'°"  ^^  maintenance  thereof  is  essential  to  the 

Lrn^^Sh^ioSr^r'-^^^^'^'^^^^ 

20-4.    Confidentiality  Agreftm^nf . 

u     u  ^  Franchisor  requires  that  the  Franchisee  cause  each  of  its  officers,  directors   partners 

:S:'f  2  ?i''r;^:?  "T^^^'  ^''  '^*^  ^'^^'^^^^  '^  -  '"^'-'^"-J.  '-"^diat;  ^y  memC^o 
S!^1hLT  n  u?  ^'^  noncompetition  agreement  containing  the  above  restrictions,  in  the  form 
attached  hereto  as  ExhibrtVI  and  incoiporated  herein  by  reference. 

21.      INSURANCE 
21.L    Insurance  Coverape. 

i,-.kii,>  ^^  Franchisee  shall  procure,  maintain  and  provide  evidence  of  (i)  comprehensive  general 
habihty  insurance  for  the  Franchised  Location  and  its  operations  with  a  limit  of  not  less  than  $1  000  000 

mIT    i-™"-  ?'.''''^  ^T'  "™*  ^  "^y  ^^  ^^'l"^^  ^  P^  °f  ^y  'c^«  agreemen't  for'  the 

riot  Ie«  t^s:?^?n  nn^^  It^^^^  ^'°"  "^^  ^"*°"^  *°  °P^'^^«  ^  ™°t°^  ^^J^cle  in  an  amount 
T.Z^  $1,000,000  or  with  the  pnor  written  consent  of  the  Franchisor,  such  lesser  amount  as  mav 
.^ir.  ^"^^  commercially  reasonable  rate,  but  in  no  event  less  than  any  statutorily  imposed  minimui;i 
coverage;  (ni)  unemploj^ent  and  worker's  compensation  insurance  with  a  broad  form  ajl-states 
endorsement  coverage  sufficient  to  meet  the  requirements  of  the  law;  and  (iv)  all-risk  personal  property 
nsurance  m  an  amount  equal  to  at  least  100%  of  the  replacement  cost,  of  the  contents  and  ?S 
improvements  located  at  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store.  All  of  the  required 
policies  of  insurance  shall  name  the  Franchisor  as  an  additional  named  insured  and  shall  provide  for  a  30- 
day  advance  wntten  notice  to  the  Franchisor  of  cancellation. 

21.2.    Proof  of  Insurance  Coyeraf>e. 

The  Franchisee  will  provide  proof  of  insurance  to  the  Franchisor  prior  to  commencement  of 
oper^ions  at  its  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store.  TOs  proof  JsJowTt  the 
Wh,-^  J««n  authorized  to  mform  die  Franchisor  in  the  event  any  policies  lapse  or  are  cancelled,  -me 
^^fl^or  has  the  right  to  change  the  minimum  amount  of  insurance  the  Franchisee  is  required  to 
maintain  by  giving  the  Franchisee  prior  reasonable  notice,  giving  due  consideration  to  what  is  rwsonable 

C  J       S  f^r^  '°  ?  uT  f  ''"'if'''-  "^^  Franchisee's  feilure  to  comply  with  the  insurance  provisions 

v_y        set  forth  herein  shall  be  deemed  a  material  breach  of  this  Agreement.  In  the  event  of  any  lapse  in 

insurance  coverage,  m  addition  to  all  other  remedies,  the  Franchisor  shall  have  the  right  to  demand  that 

the  Franchisee  cease  operations  of  the  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  until 
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coverage  is  reinstated,  or,  in  the  alternative,  pay  any  delinquencies  in  premium  payments  and  charge  the 
same  back  to  the  Franchisee. 

22.      MISCELLANEOUS  PROVISIONS 
22.1.    Governing  Law/Consent  to  Venue  and  Jurisdiction. 

Except  to  the  extent  governed  by  the  United  States  Trademark  Act  of  1946  (Lanham  Act,  15 
US.C.  §§1051  gLsgg.)  or  other  federal  law,  this  Agreement  shall  be  interpreted  under  the  laws  of  the  state 
of  Colorado  and  any  disputes  between  the  parties  shall  be  governed  by  and  determined  in  accordance  with 
the  substantive  laws  of  the  state  of  Colorado,  which  laws  shall  prevail  in  the  event  of  any  conflict  of  law. 
The  Franchisee  and  the  Franchisor  have  negotiated  regarding  a  forum  in  which  to  resolve  any  disputes 
that  may  anse  between  them  and  have  agreed  to  select  a  forum  in  order  to  promote  stability  in  their 
relationship.  Therefore,  if  a  claim  is  asserted  in  a  legal  proceeding  involving  the  Franchisee  its  officers 
directors,  parmers  or  managers  (collectively,  "Franchisee  Affiliates")  and  the  Franchisor,  its  officers' 
directors  or  sales  employees  (collectively,  "Franchisor  Affiliates"),  all  parties  agree  that  the  exclusive 
venue  for  disputes  between  them  shall  be  in  the  state  courts  in  La  Plata  County,  Colorado  and  federal 
courts  located  in  Colorado  and  each  waive  any  objections  they  may  have  to  the  personal  jurisdiction  of  or 
venue  m  the  state  courts  in  La  Plata  County  and  federal  courts  located  in  Colorado.  The  Franchisor,  the 
Franchisor  Affiliates,  the  Franchisee  and  the  Franchisee  Affiliates  each  waive  their  rights  to  a  trial  by 
jury. 

22.2.  Cumulative  Rights. 

The  nghts  and  remedies  of  the  Franchisor  and  the  Franchisee  hereunder  are  cumulative  and  no 
exercise  or  enforcement  by  either  of  them  of  any  right  or  remedy  hereunder  shall  preclude  the  exercise  or 
enforcement  by  either  of  them  of  any  other  right  or  remedy  hereunder  which  they  are  entitled  by  law  to 
enforce. 

22.3.  Modification. 

The  Franchisor  and/or  the  Franchisee  may  modify  this  Agreement  only  upon  execution  of  a 
wntten  agreement  between  the  two  parties.  The  Franchisee  acknowledges  that  the  Franchisor  may  modify 
Its  standards  and  specifications  and  operating  and  marketing  techniques  set  forth  in  the  Operations 
Manual  umlaterally  under  any  conditions  and  to  the  extent  in  which  the  Franchisor,  in  its  sole  discretion, 
deems  necessary  to  protect,  promote,  or  improve  the  Marks  and  the  quality  of  the  Licensed  Methods,  but 
under  no  circumstances  will  such  modifications  be  made  arbitrarily  without  such  determination. 

22.4.  Entire  Agreement. 

This  Agreement,  including  all  exhibits  and  addenda  hereto,  contains  the  entire  agreement  between 
the  parties  and  supersedes  any  and  all  prior  agreements  concerning  the  subject  matter  hereof  The 
Franchisee  agrees  and  understands  that  the  Franchisor  shall  not  be  liable  or  obligated  for  any  oral 
representations  or  commitments  made  prior  to  the  execution  hereof  or  for  claims  of  negligent  or 
fraudulent  misrepresentation  based  on  any  such  oral  representations  or  commitments  and  that  no 
"io<^icat"ops  of  this  Agreement  shaU  be  effective  except  those  in  writing  and  signed  by  both  parties.  The 
Franchisor  does  not  authorize  and  will  not  be  bound  by  any  representation  of  any  nature  other  than  those 
/  \  expressed  m  this  Agreement.  The  Franchisee  further  acknowledges  and  agrees  that  no  representations 
^^  have  been  made  to  it  by  the  Franchisor  regarding  projected  sales  volumes,  market  potential,  revenues 
profits  of  the  Franchisee's  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store,  or  operation^' 
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22.5.    Delegation  hy  the  Franrhkor 
or  all  JToW^ot"™^ iT^r"'  *!?'  ■""'  *=  '^'  *■  *"*"'  *=  P^rfom^ce  of  anv  portion 


obligations  and  duties  hereunder. 
22,6,    Effective  Dat^ 


St'SS^;^^* '^™ "»•■'  -''P''-'  ^ «"=  ^-"- -  evidenced  b,  dad.« and 


Signing  by  an  officer  of  the  Franchisor. 
22.7.    Review  of  Agreement 


of  time  n^  f^wtrint^rw  ^"^  T  "J^  ^  "^^  °^*^'  ^^'^''''  '"  ^^  P°««5'°«  f°r  ^  Period 
2b2  s^e  f^rnrtLl^    busmess  days,  during  which  time  the  Franchisee  has  had  the  opportunity  to 

SeeS        P'"^^^*"""^  ^«"«"  ^'J  ^-<=«  °f  the  Franchisee's  choosing  prior  to  freely  Securing  Ls 
I  22,8.    Attorneys^  Feoc 

an  office"?  d^r^^^T  l!7 '"''"'° ''"""°  *'  l»ni«  »  to  Agreement,  including  any  dispuB  involving 
^m^'ttr^'      "^^^  °'  '"™«'°«  ^««  of  a  party  10  this  Agreement,  m  addition  to  all  otte 

pro^e^te^i'StoSha^e    '        '"'~"°*  "'""  "  "^  "«^  '^°"-  "'"•^<«'  "  »*«' 

22.9.  Iniunctivt;  R»li>.f 

nr.v.nt  !!ff"\^'u'"  ''^'  P'^^^*"  **  Franchisor  or  the  Franchisee  from  seeking  injunctive  relief  to 

22.10.  No  Waiver. 

or  remI\TLV^is^^'rZTw^^^  '"J^^  ^^^^'"^"^  ^^  ^^"^«  ^o  exercise  a  right 

by  th^FranchisS  o^e  i^IiS.  l^"^  '^^  ^'  ?"" '^'^^ '°  '""P^y  °^  ^"^^^te  a  fimher  ^vai?er 
oy  ine  i-rancnisor  or  the  Franchisee  of  the  same  or  any  other  condition,  covenant,  right,  or  remedy. 

22.11.  No  Right  to  S.^  Off 

.  ^,u    ^^^'f*?'^*^  ^^""^^''^^^^^^  to  set  ofPamounts  owed  to  the  Franchisor  for  Rov^^^^  fees 
U       Hght^oP^S^^isrebT^pl^rw^^^^^^^^  ''  *^  ^^"^•'-^  •'--^-'  -•^^^^ 
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22.12.  Invalidity. 


nn  »nnJf  ^  ^""^^T"  f  '  Agreement  is  held  invalid  by  any  tribunal  in  a  final  decision  from  which 
TnH  'Tfc  "'m"? .  u^"'  such  provision  shall  be  deemed  modified  to  eliminate  the  invalid  element 
S.H^H  T?  '  ''"'^  provision  shall  be  deemed  a  part  of  this  Agreement  as  though  originally 
included.  The  remaming  provisions  of  this  Agreement  shall  not  be  affected  by  such  modification 


22.13.  Notices. 


r^,m  rtl  t  '  '"'.'^T  u  ^'  ^'^'"  ""'^^^  ^^  Agreement  shall  be  given  in  writing,  by  certified  mail, 
rrtum  receipt  requested^  or  by  an  overnight  delivery  service  providing  documentation  of  receipt  at  the 
address  set  forth  m  the  first  paragraph  of  this  Agreement  or  at  such  other  addresses  as  the  Franchisor  or 

Unit.d^tl?n,T  f  ^"'''  ^T  "^"1*°  '^'"''  ^'^  '^^  ^  effectively  given  when  deposited  in  the 
united  States  mail,  postage  prepaid,  or  when  received  via  overnight  delivery,  as  may  be  applicable. 

22.14.  Payment  of  Tayfs. 

Hn.  th.?^  Fraiichisee  shall  reimburse  the  Franchisor,  or  its  affiliates  and  designees,  promptly  and  when 
due,  the  amount  of  all  sales  taxes,  use  taxes,  personal  property  taxes  and  similar  taxes  imposed  upon 
TnnTfi  k'  ??°!u  c  P^'u''^  *'  Franchisor,  or  its  a£Sliates  or  designees,  on  account  of  service  o^ 
goods  fiirmshed  by  the  Franchisor,  its  affiliates  or  designees,  to  the  Franchisee  through  sale,  lease  or 
?^7nSr  °  m'IT  °^"°"f  ^°"  ^y  ^'  Franchisor,  its  affiliates  or  designees,  of  the  initial  franchise 
tee.  Royalties,  Maxketmg  and  Promotion  Fees  or  any  other  payments  made  by  the  Franchisee  to  the 
franchisor  required  under  the  terms  of  this  Agreement. 

22.15.  Acknowledgftnn>n». 

rARPPmfv^vT^^S£  "^^  AGREEMENT,  THE  FRANCfflSEE  SHOULD  READ  IT 
S^JdGK  ™™   -ASSISTANCE    OF    LEGAL    COUNSEL.        THE    FRANCHISEE 

INVOL^l  SUB^AS^^y/ANTDnS'So}^^ 
S?Srof.L\Tngs\%T'  ^'  "^  "^^^  PARTIC^^S^I^^iS'^ll^ 

^.  T„®  NO  ASSURANCE  OR  WARRANTY,  EXPRESS  OR  IMPLIED,  HAS  BEEN  GIVEN 
UK^Y^bISZ'^'''  "'  '"^"  BUSINESS, VENTl^  OR  THE  eIS^S 

/^^x,rxi?r,^  ^°  STATEMENT,  REPRESENTATION  OR  OTHER  ACT  EVENT  OR 
^r^J;^I^^t7i^^'  ^^^^^  AS  SET  FORTO  IN  THIS  DOCUMENT.  AND  IN  ANY^raRING 
CIRCULAR  SUPPLIED  TO  THE  FRANCHISEE,  IS  BINDING  ON  TME  FR^CfflSOR  IN 
CONNECTION  Wmi  THE  SUBJECT  MATTER  OF  THIS  AGREEMENT  FRANCHISOR  IN 
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set  forth. 


IN  WITNESS  WHEREOF,  the  parties  have  executed  this  Agreement  as  of  the  date  first  above 


Date: 


Date: 


Date: 


(    )        (6/1/03) 


ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY,  INC. 


By:_ 
Title: 


FRANCHISEE: 


Individually 

AND: 

(if  a  corporation  or  partnership) 


Company  Name 


By:_ 
Title: 
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EXHIBIT  I 
TO  FRANCHISE  AGREEMENT 


ADDENDUM  TO  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY,  INC. 
FRANCHISE  AGREEMENT 

'  •  Franchised  U><^tm.  The  Franchised  Location,  set  fortli  in  Section  3.1  of  the  Agreement 

shall    be: 


and  the  Store  configuration  shall  be: 


2-          Initial  Franchise  Fee.   The  amount  of  the  initial  franchise  fee.  set  forth  in  Section  4.1  of 
the  Agreement,  shall  be:  $  

Fully  executed  this day  of        ,  20 . 


ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY,  INC 


By:. 


Title: 


FRANCHISEE: 


Individually 

AND: 

(if  a  corporation  or  partnership) 


Companj-  Name 

By: 

Title: 
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EXHIBIT  11 
TO  FRANCHISE  AGREEMENT 


GUARANTY  AND  ASSUMPTION  OF  FRANCHISEE'S  OBLIGATIONS 

uu  "A^  consideration  of,  and  as  an  inducement  to,  the  execution  of  the  above  Franchise  Agreement 
(the  Agreement  )  by  Rocky  Mountain  Chocolate  Factory,  Inc.  ("the  Franchisor"),  each  of  the 
undersigned  hereby  personally  and  unconditionally: 

Guanmtees  to  the  Franchisor  and  its  successors  and  assigns,  for  the  term  of  this  Agreement 
incudmg  renewals  thereof,  that  the  franchisee,  as  that  term  is  defined  in  the  Agreement  ("Franchisee")' 
shall  punctually  pay  and  perform  each  and  every  undertaking,  agreement  and  covenant  set  forth  in  the 
Agreement;  and 

Agrees  to  be  personally  bound  by,  and  personally  liable  for  the  breach  of,  each  and  everv 
provision  m  the  Agreement. 

Each  of  the  undersigned  waives  the  following: 

1 .  Acceptance  and  notice  of  acceptance  by  the  Franchisor  of  the  foregoing  undertaking; 

2.  Notice  of  demand  for  payment  of  any  indebtedness  or  nonperformance  of  anv  obligations 
hereby  guaranteed;  '        * 

3.  Protest  and  notice  of  default  to  any  party  vith  respect  to  the  indebtedness  or 
nonperformance  of  any  obligations  hereby  guaranteed; 

4.  Any  right  he  or 'she  may  have  to  require  that  any  action  be  brought  against  Franchisee  or 
any  other  person  as  a  condition  of  liability;  and 

entitled  ^  ^V  ^^  all  other  notices  and  legal  or  equitable  defenses  to  which  he  or  she  may  be' 

Each  of  the  undersigned  consents  and  agrees  that: 

1 .         His  or  her  direct  and  immediate  liability  under  this  guarantj-  shall  be  joint  and  several; 

^  ?;  T-      .^®  °^f^^  ^^"  '■®"^®'"  ^y  payment  or  performance  required  under  the  Agreement  upon 
demand  if  Franchisee  fails,  or  refuses  punctually  to  do  so; 

3.  Such  liability  shall  not  be  contingent  or  conditioned  upon  pursuit  by  the  Franchisor  of 

any  remedies  against  Franchisee  or  any  other  person;  and 

J.         ?"^  liability  shall  not  be  diminished,  relieved  or  otherwise  afifected  by  any  extension  of 
time,  credit  or  other  indulgence  which  the  Franchisor  may  from  time  to  time  grant  to  Franchisee  or  to  anv 
other  person,  mcluding  without  limitation  the  acceptance  of  any  partial  payment  or  performance  or  the 
compromise  or  release  of  any  claims,  none  of  which  shall  in  any  way  modify  or  amend  this  guaranty 
which  shall  be  continuing  and  irrevocable  during  the  term  of  the  Agreement,  including  renewals  thereof 
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IN  WITNESS  WHEREOF,  each  of  the  undersigned  has  affixed  his  or  her  signature  effective  on 
the  same  day  and  year  as  the  Agreement  was  executed. 

WITNESS  GUARANTOR(S) 


u 
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EXHIBIT  III 
TO  FRANCHISE  AGREEMENT 


STATEMENT  OF  OWNERSHIP 

Franchisee: 


Trade  Name  (if  different  from  above): 


Form  of  Ownership 
(Check  One) 

Individual  Paraership        ^^^.^^         [^Z 

Company 

^iLl^^'f^'I'^'i'^^  T'  ^'^  ^'^'^''^'  ""^^^^  P^*'  '''°^'"S  percentage  owned,  whether  active  in 
management  and  mdicate  the  state  in  which  the  partnership  was  formed. 

If  a  Limited  Liability  Company,  provide  name  and  address  of  each  member  and  each  manager  showing 
percentage  o^vned  and  mdicate  the  state  in  which  the  Limited  Liability  Company  was  formed 

l!,!JS"^°'f  >°°:  r'  *'  '^^^'f''^  ^^'  of  incorporation,  the  names  and  addresses  of  each  officer  and 
")         oSby^ch  ''^"'''  '  °^  """'^  shareholder  showing  what  percentage  of  stock  is 


cS?JnrA??JArT?S'v?'  this  Statement  of  Ownership  applies  to  the  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store  authorized  under  the  Franchise  Agreement. 

Use  additional  sheets  if  necessary.  Any  and  all  changes  to  the  above  information  must  be  reported  to  the 
rranchisor  in  ^vntmg.  '^ 


^^^^  Signature 


Print  Name 
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EXHIBIT  IV 
TO  FRANCHISE  AGREEMENT 

AUTHORIZATION  AGREEMENT  FOR  PREARRANGED  PAYMENTS 

(DIRECT  DEBITS) 

The  undersigned  depositor  ("Depositor")  hereby  (I)  authorizes  Rocky  Mountain  Chocolate  Factory,  Inc. 
("Company")  to  initiate  debit  entries  and/or  credit  correction  entries  to  the  undersigned's  checking  and/or 
savings  account  indicated  below  and  (2)  authorizes  the  depository  designated  below  ("Depository")  to 
debit  such  account  pursuant  to  Company's  instructions. 


Depositor}'  Branch 


^•*>'  State  Zip  Code 


Bank  Transit/ABA  Number  Account  Number 

This  authority  is  to  remain  in  fiill  force  and  effect  until  Depositor}'  has  received  joint  written  notification 
from  Company  and  Depositor  of  the  Depositor's  termination  of  such  autlrority  in  such  time  and  in  such 
manner  as  to  afford  Depository  a  reasonable  opportunity  to  act  on  it.  Notwithstanding  the  foregoing. 
Depository  shall  provide  Company  and  Depositor  with  30  days'  prior  written  notice  of  the  termination  of 
this  authority.  If  an  erroneous  Jebit  entry  is  initiated  to  Depositor's  account,  Depositor  shall  have  the 
right  to  have  the  amount  of  such  entry  credited  to  such  account  by  Depository,  if  (a)  within  15  calendar 
days  following  the  date  on  which  Depository  sent  to  Depositor  a  statement  of  account  or  a  written  notice 
pertaining  to  such  entry  or  (b)  45  days  after  posting,  whichever  occurs  first,  Depositor  shall  have  sent  to 
Depositor}'  a  written  notice  identifying  such  entrj',  stating  that  such  entry  was  in  error  and  requesting 
Depositor}'  to  credit  the  amount  thereof  to  such  account.  These  rights  are  in  addition  to  any  rights 
Depositor  may  have  under  federal  and  state  banking  laws. 


DEPOSITOR  (Print  Name)  DEPOSITORY  (Print  Name) 


By: : By:_ 

Its: Its:_ 

Date: Date: 
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EXHIBIT  V 
TO  THE  FRANCHISE  AGREEMENT 

PERMIT,  LICENSE  AND  CONSTRUCTION  CERTIFICATE 

Franchisor  and  Franchisee  are  parties  to  a  Franchise  Agreement  dated 20 for 

the  development  and  operation  of  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store  lo'^itid  at 

^ 3 rr-x — : '■ (the  "Franchised  Location"). 

^  accordance  with  Section  5.5  of  the  Franchise  Agreement,  Franchisee  certifies  to  Franchisor  that  the 
Franchjsed  Location  complies  with  all  applicable  federal,  state  and  local  laws,  statutes,  codes  rules 
regulations  and  standards  including,  but  not  limited  to,  the  federal  Americans  with  Disabilities  Act  and 
any  similar  state  or  local  laws.  TTie  Franchisee  has  obtabed  all  such  permits  and  certifications  as  may  be 
required  for  the  lawful  construction  and  operation  of  the  ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY  Store,  together  with  all  certifications  fi-om  government  authorities  having  jurisdiction  over  the 
site  that  all  requirements  for  construction  and  operation  have  been  met,  including  without  limitation 
zomng,  access,  sign,  healtii,  safety  requirements,  building  and  otiier  required  construction  permits' 
licenses  to  do  business,  sales  tax  permits,  health  and  sanitation  permits  and  ratings  and  fire  clearances' 
The  Franchisee  has  obtained  all  customary  contractors'  sworn  statements  and  partial  and  final  lien  waivers 
for  construction,  remodeling,  decorating  and  installation  of  equipment  at  the  Franchised  Location  The 
Franchisee  acknowledges  that  it  is  an  independent  contractor  and  that  the  requirement  of  this  certification 
does  not  constitute  ownership,  control,  leasing  or  operation  of  the  Store  or  the  Franchised  Location  by  the 
Franchisor,  but  rather  provides  notice  to  Franchisor  that  the  Franchisee  has  complied  with  all  applicable 
laws  The  Franchisee  asserts  tiiat  Franchisor  may  justifiably  rely  on  tiie  information  contained  in  this 
certificate, 


FRANCHISEE: 


Individually 

AND: 

(if  a  corporatiori  or  partnership) 


Compan}'  Name 

By: ^_ 

TiUe: 
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EXHIBIT  VI 
TO  FRANCHISE  AGREEMENT 

CONFIDENTIALITY  AND  NONCOMPETITION  AGREEMENT 

AGREEMENT,  dated ,  20 ,  by  and  between  Rocky  Mountain  Chocolate 

Factory,  Inc.  ("Franchisor")  and  ^___ .  a(n)  [directors, 

officer,  partner,  principal,  employee,  agent  or  stockholder]  of (the  "Franchisee").  All 

capitalized  terms  not  otherwise  defined  herein  shall  have  the  meanings  set  forth  in  the  Franchise 
Agreement,  defined  below. 

The  Franchisor  has  granted  to  the  Franchisee,  pursuant  to  that  certain  Franchise  Agreement  dated 
_,  20_,  (the  "Franchise  Agreement**),  the  right  to  operate  a  ROCKY  MOUNTAIN 


CHOCOLATE  FACTORY  Store.  The  undersigned,  in  consideration  of  the  receipt  and/or  use  of  the 
Operations  Manual  and  other  information  proprietary  to  the  Franchisor,  including  but  not  limited  to 
methods,  strategies  and  techniques  developed  by  the  Franchisor  relating  to  operations,  marketing, 
training,  advertising,  trade  secrets,  recipes  and  other  confidential  data  (collectively  referred  to  35 
"Proprietary  Information"),  agrees  with  the  Franchisor  as  follows: 

(1)  The  undersigned  acknowledges  that  the  Operations  Manual  and  other  Proprietary 
Information  now  or  hereafter  provided  to  Franchisee  by  the  Franchisor  is  proprietary  to  the  Franchisor 
and  must  be  held  in  the  utmost  and  strictest  confidence. 

(2)  .  The  undersigned  represents  and  agrees  that  the  undersigned  will  not,  without  the  prior 
Avritten  consent  of  the  Franchisor,  either: 

(i)  Duplicate  or  otherwise  reproduce  the  Operations  Manual  or  other  Proprietar)' 
Information; 

(ii)  Deliver  or  make  available  the  Operations  Manual  or  other  Proprieiar>' 
Information  to  any  person  other  than  an  authorized  representative  of  the  Franchisor; 

(iii)       Discuss  or  otherwise  disclose  the  contents  of  the  Operations  Manual  or  other 
Proprietary  Information  to  any  person  other  than  an  authorized  representative  of  the  Franchisor; . 
or 

(iv)  Use  the  Operations  Manual  or  other  Proprietary  Information  to  his,  her  or  its 
commercial  advantage  other  than  in  connection  with  the  operation  of  the  fi-anchise  created  and 
granted  by  the  Franchise  Agreement. 

(3)        \yhile  the  Franchise  Agreement  is  in  effect,  neither  the  undersigned,  nor  any  member  of 
his  or  her  immediate  family,  shall  engage  in,  or  participate  as  an  owner,  officer,  partner,  director,  agent, 
employee,  shareholder  or  otherwise  in  any  other  Competitive  Business  without  having  first  obtained  the 
Franchisor's  written  consent.   For  the  purposes  of  this  Agreement,  "Competitive  Business"  shall  mean 
/     N  any  business  deriving  more  than   10%  of  its  gross  sales  receipts  from  the  sale,  processing  or 

\_J  manufecturing  of  chocolate  candies  and  other  non-chocolate  confectionery  items.  Items  or  other  products 
offered  in  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Stores  and  which  constitute  10%  or  more  of 
the  Gross  Retail  Sales  of  any  ROCKY  MOUNTAIN  CHOCOLATE  FACTORY  Store. 


S00917 


Case  3:08-cv-00833-JM-MB      Document  1  -2       Filed  05/07/21108      Page  96  of  96 


MB      Document  1  -2       Filed  05/07/^^ 


(4)  The  undersigned  has  acquired  from  the  Franchisor  confidential  information  regarding 
Franchisor's  trade  secrets  and  franchised  methods  which,  in  the  event  of  a  termination  of  the  Franchise 
Agreement,  could  be  used  to  injure  the  Franchisor.  As  a  result,  neither  the  undersigned,  nor  any  member 
of  his  or  her  immediate  family,  shall,  for  a  period  of  2  years  from  the  date  of  termination,  transfer  or 
expiration  of  the  Franchise  Agreement,  without  having  first  obtained  the  Franchisor's  written  consent, 
engage  in  or  participate  as  an  owner,  officer,  partner,  director,  agent,  employee,  shareholder  or  otheru'ise 
in  any  Competitive  Business  which  is  located  or  operating,  as  of  the  date  of  such  termination,  transfer  or 
expiration,  wi±in  a  10-mile  radius  of  the  Franchisee's  former  Franchised  Location  as  defined  in  the 
Franchise  Agreement,  or  within  a  10-mile  radius  of  any  other  franchised  or  company-owned  ROCKY 
MOUNTAIN  CHOCOLATE  FACTORY  Store,  unless  such  right  is  granted  pursuant  to  a  separate 
agreement  with  the  Franchisor. 

(5)  The  undersigned  agrees  that  during  the  term  of  the  Franchise  Agreement,  and  for  a  period 
of  2  years  thereafter,  it  shall  in  no  way  divert  or  attempt  to  divert  the  business  of  customers,  or  interfere 
with  the-business  relationship  established  with  customers  of  the  Franchisee's  ROCKY  MOUNTAIN 
CHOCOLATE  FACTORY  Store  or  of  any  Competitive  Business. 

IN  WITNESS  WHEREOF,  this  Agreement  has  been  executed  by  the  undersigned  as  of  the  date 
set  forth  above. 

AGREED  TO  BY; 


ROCKY  MOUNTAIN  CHOCOLATE 
FACTORY,  INC. 


By_ 
Title: 


u 
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